Administrative Law Section Executive Council Meeting
Friday March 6, 2015
10:00a – 11:30p
Hotel Duval
Tallahassee, FL
Dial In Information (888) 376 -5050 Conference Code: 3789654123
AGENDA
I. CALL TO ORDER- Daniel E. Nordby, Chair
II. PRELIMINARY MATTERS
A. Consideration of Minutes
1. October 16, 2014 (Executive council meeting) (Exhibit A)
B. Treasurer's Report- Robert H. Hosay
1. 01/2015 Detail Statement of Operations (Exhibit B)
C. Chair's Report- Daniel E. Nordby (Exhibit C)
LIAISON/COMMITTEE REPORTS
A. Continuing Legal Education- Bruce D. Lamb
1. SFGAP Cert Review April 16, 2015 (* This course will be listed as Advanced
Administrative & Environmental Law Course) (Exhibit D)
B. Publications
1. Newsletter- Elizabeth W. McArthur/Jowanna N. Oates
2. TFB Journal- Stephen C. Emmanuel
3. Florida Administrative Practice- Elizabeth W. McArthur
C. Legislative -Linda M. Rigot/Fred R. Dudley/Daniel E. Nordby (Exhibit E)
- SB 1284 and HB 985
D. Public Utilities Law- Michael G. Cooke/Cynthia B. Miller
E. Membership- Daniel E. Nordby
F. Board of Governors Liaison- Lawrence E. Sellers, Jr.
1. February, 2014
2. April, 2014
G. Law School Liaison -Patricia A. Nelson
H. CLE Committee Liaison – Garnett W. Chisenhall
I. Council of Sections- Clark R. Jennings

J. Section/Division Liaison
1. Environmental and Land Use Law- Francine M. Folkes
2. Health Law - Allen R. Grossman
3. Government Lawyer- Lynne Quimby-Pennock
4. YLD Liaison- TBA
5. RPPTL- Frederick R. Dudley
K. DOAH Update- F. Scott Boyd/ Lynne A.
Quimby-Pennock/ Suzanne Van Wyk
L. Budget Committee – Robert H. Hosay / Richard J. Shoop
M. Pro Se Consultation Ad Hoc Committee- Richard J. Shoop
N. Orders Access Ad Hoc Committee- Richard J. Shoop
O. Young Lawyers Committee
IV. OLD BUSINESS

V. NEW BUSINESS
A. Informational Presentation ( Cliff Li)
The ultimate Web Portal for Florida Administrative Laws;
Statute, Rulemaking, Code, Cases;
The RIGHT standard to cite cases, laws and regulations supported by the latest
technology. Vendor neutral, and Media neutral.

VI. INFORMATIONAL
A. Section Bylaws (Exhibit F)
B. The Florida Board of Governors Report (Exhibit G)

VII. TIME AND PLACE OF NEXT MEETING
A. June 2015 – Boca Raton, FL ( In Conjunction with the Florida Bar Annual
Convention)

VIII. ADJOURNMENT

Florida Bar Administrative Law Section
Executive Council Meeting
Minutes

Date: October 16, 2014
The meeting was held on October 16, 2014 at the Division of Administrative Hearings, 1230
Apalachee Parkway, Hearing Room 7, Tallahassee, Florida.

Call to Order

The meeting was called to order at 2:30 p.m. by Daniel Nordby (Chair).

Consideration of
Minutes

Judge Lynne Quimby-Pennock moved that the minutes from the June 27, 2014,
Executive Council Meeting be approved; Patricia Nelson seconded; the motion was
approved.

Treasurer’s
Report (Robert
Hosay)

The 2014-2015 budget has been sent to the Budget Committee for review. Richard
Shoop moved to increase the newsletter line-item to $8,500; Judge QuimbyPennock seconded; the motion was approved.

Chair’s Report
(Daniel Nordby)

Daniel Nordby noted that the Pat Dore Administrative Law Conference was
successful. He also recognized the recent edition of the Newsletter.

Liaison/Committee
Continuing Legal Education - Colin Roopnarine reported that Bruce Lamb sent
Reports
out an email seeking chairs for webinars. Mr. Roopnarine will be conducting a
webinar in February. Richard Shoop and Michael Cooke will be chairing the
Advanced Administrative and Environmental Law Conference in April.
Publications - Jowanna Oates solicited articles for the Administrative Law
Newsletter; the deadline for the December issue is October 17, 2014. Stephen
Emmanuel has received an article from Dan Fernandez. Currently Daniel Nordby,
Fred Dudley, Don Rubottom and Eric Miller are working on Bar Journal articles.
Practice Manual – Judge Scott Boyd reported that the steering committee has
submitted comments to the Bar.
Legislative – No report
Public Utilities Law – No report
Membership – No report
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Board of Governors Liaison –Lawrence E. Sellers, Jr., reported that the Board of
Governors has passed a measure that allows lawyers to provide advice concerning
the compassionate use of marijuana law. The Board of Governors has deferred
discussion of Rule 4-4.2 of the Florida Bar’s Rules of Professional Conduct until its
December meeting. Daniel Nordby observed that while the Section has opted not
to take a position concerning the rule, it should still stay informed of any potential
changes. Mr. Nordby will circulate information concerning the rule to the Council
once he receives it from Mr. Sellers. Judge Suzanne Van Wyk, Judge Boyd,
Stephen Emmanuel, and Patricia Nelson will serve on the ad hoc committee
monitoring the rule.
Law School Liaison – No report
CLE Committee Liaison –Garnett Chisenhall is currently meeting with the CLE
Committee.
Council of Sections – No report
Sections/Division Liaison
1. Environmental - No report
2. Health – No report
3. Government Lawyers – Judge Quimby-Pennock reported that the Executive
Council meeting is next Friday and an Executive Council meeting/Retreat is
scheduled for May.
4. YLD Liaison – No report. Daniel Nordby will work on getting a liaison to
the Young Lawyers Division.
5. RPPTL –Fred Dudley reported that the Construction Law Committee of the
Real Property, Probate, and Trust Law Section has a two day construction
law institute in March.
DOAH Update – Judge Van Wyk reported that Judge Boyd is now a Senior Judge;
Judge Eddie Bauer has moved from the Southern District to the Northern District;
Judge Susan Kirkland has retired; and Judge Barbara Staros is handling NICA
cases.
Budget Committee – Robert Hosay reported that the budget for next year is in line
with last year’s budget.
Pro Se Consultation Ad Hoc Committee – Richard Shoop has sent Broward
Legal Services the materials provided to Legal Services of North Florida. To date,
Mr. Shoop has not received a response from Broward Legal Services. Legal
Services of North Florida is not receiving administrative law calls; there is concern
that individuals who may need services do not financially qualify for Legal
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Services of North Florida. Judge Van Wyk, Patricia Nelson, and Amy Schrader
will meet to discuss the possibility of getting FSU College of Law students
involved with pro se representation.
Order Access Ad Hoc Committee - Discussion deferred until the new business
portion of the meeting.
Young Lawyers Committee – Christina Arzillo reported that the Young Lawyers
Committee has started a “Table for 8” event where an administrative law judge and
two administrative lawyers have lunch with four or five young lawyers. To date,
there have been four lunches. Ms. Arzillo asked for assistance in contacting young
lawyers in the private sector. A “Table for 8” luncheon will be held in January
with Judge Kent Wetherell, Drew Parker, and Seann Frazier. It was suggested that
the Committee contact Joanne Caprice (Executive Director of the Tallahassee Bar
Association) in order to get in touch with TBA’s Young Lawyers Division.
Old Business

Joint Membership Option with ELUL and Health Law Sections - Calbrail Bennett
stated that the Health Law Section was at a standstill concerning the proposal; after
the administrative fee for each member, the profit would be approximately $5.00.
The Environmental Law Section meets next week. Ms. Bennett will find out how
many members of the Section are currently members of the Environmental and
Health Law Sections. Francine Folkes will report to the Environmental Law
Section that we are still interested in the joint membership option, but we are
reviewing the numbers. Fred Dudley suggested exploring a joint membership
option with the RPPTL Section.
Legislative Monitoring Contract - Daniel Nordby noted that there was discussion at
the June Executive Council meeting about increasing the amount of Linda Rigot’s
contract which has been at the same rate for several years. Information concerning
the amount that other sections are paying for legislative monitoring will be
disseminated to the Executive Council and the issue will be tabled until the budget
conference call. Jowanna Oates abstained from the discussion.

New Business
Proposed changes to section 120.53, F.S. - Richard Shoop highlighted proposed
changes to section 120.53, F.S., which include eliminating indexing and requiring
all agencies to send final order to the Division of Administrative Hearings
(DOAH). Brian Newman moved that the ad hoc committee continue to work on
the legislative proposal; Francine Folkes seconded; the motion was approved.
Jowanna Oates abstained from the discussion and vote.
Informational

Daniel Nordby highlighted information in the meeting package.

Time and Place of
Next Meeting

The next meeting will be held in November for budget approval.
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Adjournment

Attendance

Patricia Nelson moved for adjournment; Francine Folkes seconded; the motion was
approved and the meeting was adjourned at 3:44 p.m.
Christina Arzillo, Calbrail L. Bennett, J. Andrew Bertron, Jr., Judge F. Scott Boyd,
Fred R. Dudley, Stephen C. Emmanuel, Francine M. Folkes, Robert H. Hosay,
Brent McNeal, Patricia A. Nelson, Brian A. Newman, Daniel E. Nordby, Jowanna
N. Oates, Judge Lynne A. Quimby-Pennock, Colin M. Roopnarine, Amy W.
Schrader, Lawrence E. Sellers, Jr., Richard J. Shoop, and Judge Suzanne Van Wyk

Respectfully Submitted,

_____________________
Jowanna N. Oates
Secretary
Date of Approval: _______________
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1 of
Program : YAZAPFR
User id : JSMITH
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January
YTD
2015
14-15
Actuals Actuals
Total Administrative Law
========================
31431 Sect Dues
31432 Affil Dues
Total Dues Income Net
32191
32293
35700
38499

CLE Courses
Sect Differential
Member Srvc Prog
Investment Alloc

Other Income
Total Revenues
36998
51101
71005
84001
84002
84003
84006
84007
84009
84010
84051
84052
84054
84101
84201
84202
84205
84209
84299
84301
84310
84422
84501
84701
84998
84999

Credit Card Fees
Employee Travel
Internet Charges
Postage
Printing
Officers Office Exp
Newsletter
Membership
Supplies
Photocopying
Officers Travel Exp
Mtg Travel Exp
CLE Speaker Exp
Committee Exp
Board Or Council Mtg
Annual Mtg
Section Service Prog
Retreat
Public Utility Comm
Awards
Law School Liaison
Website
Legis Consultant
Council Of Sections
Operating Reserve
Miscellaneous

Total Operating Expenses
31433 Section Mgmt Fee
86431 Mtgs Admin
86543 Graphics & Art

Page :
Date :
Time :

Unaudited Statement of Operations
~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

23
0
------23
------1,771
65
0
-134
------1,702
------------1,725
------1
25
31
0
2
0
2,456
0
0
2
0
0
0
15
0
0
0
0
0
0
0
144
0
300
0
0
------2,976
------0
611
125

26,424
295
------26,719
-------11,719
2,200
0
-3,509
-------13,028
------------13,691
------2
25
186
0
1,181
0
5,229
699
0
6
505
0
0
41
85
0
0
0
0
0
0
1,217
0
300
0
0
------9,476
------19,427
1,865
2,031

Budget

Percent
Budget

26,875
350
------27,225
------5,000
2,500
2,400
6,467
------16,367
------------43,592
------40
578
450
75
75
500
6,500
500
50
50
1,000
1,000
100
500
300
2,210
750
3,000
500
700
3,000
1,500
5,000
300
3,188
100
------31,966
------19,058
580
2,525

98.32
84.29
-------98.14
--------234.38
88.00
0.00
-54.26
--------79.60
--------------31.41
-------5.00
4.33
41.33
0.00
1,574.67
0.00
80.45
139.80
0.00
12.00
50.50
0.00
0.00
8.20
28.33
0.00
0.00
0.00
0.00
0.00
0.00
81.13
0.00
100.00
0.00
0.00
-------29.64
-------101.94
321.55
80.44

3
2/12/15
9:34:12

Report :
1 of
Program : YAZAPFR
User id : JSMITH

1

Page :
Date :
Time :

Unaudited Statement of Operations
~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
January
YTD
2015
14-15
Actuals Actuals

Budget

Percent
Budget

------22,163
------------54,129
-------------10,537
------215,571
------205,034
-------

-------105.23
--------------60.59
--------------181.34
-------106.52
-------102.68
--------

Total Administrative Law
========================
Total TFB Support Services
Total Expenses
Net Operations
21001 Fund Balance
Total Current Fund Balance

------736
------------3,712
-------------1,987
------0
-------1,987
-------

* * * * * End of listing * * * * *

------23,323
------------32,799
-------------19,108
------229,629
------210,521
-------
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SECTION EVALUATION FORM

Name of section: Administrative Law Section
Chair: Mr. Daniel Nordby
Year Section was Organized: 1977-78

1. Please indicate the number of section members who actively participate in section
matters (explain how calculated):
The Section’s CLE programs are the primary activity in which the section’s membership
participates. The Pat Dore Administrative Law Conference typically draws over 150
members, while other CLE programs may draw a few dozen live attendees and greater
after-market sales. The Section’s Executive Council meetings and committee functions
are typically attended by a group of 20-30 active participants.
2. How many times over the past two years has the Administrative Law Section
Executive Council met and what has been the attendance?
The Administrative Law Section Executive Council generally meets quarterly and has met
approximately nine times over the past two years. The attendance generally exceeded
75%, with approximately 3-5 of the 21 Executive Council members absent from any given
meeting.
3. Describe each CLE program produced by the section in the past three years and the
attendance at each program:
•
•
•
•
•

Administrative Law Webcast Series: Update on DOAH Proceedings (December
4, 2014; January 8, 2015; February 5, 2015)
2014 Pat Dore Conference (October 2-3, 2014)
New Directions in Energy and Telecommunications: Balancing Acts (May 21,
2014)
Advanced Administrative and Government Practice Seminar 2014 (April 10,
2014)
Administrative Law Audio Webcast Series: Ethics for Constitutional Officers
(December 4, 2013; January 8, 2014; February 5, 2014)

4. Describe any publications/newsletters produced by the section:
The Section publishes the Administrative Law Section Newsletter, which is issued
approximately 4-5 times per calendar year. The Newsletter typically includes a column
from the Section Chair, 1-2 substantive articles on a topic in State and Federal
Government and Administrative Law; an “Appellate Case Notes” column summarizing
recent appellate opinions on administrative law matters; a “DOAH Case Notes” column
summarizing recent orders from the Division of Administrative Hearings; and an
“Agency Snapshot” feature providing an overview of a state agency. The Newsletter also

contains information about upcoming Executive Council Meetings and Continuing Legal
Education events.
5. Describe other major programs and activities of the section:
The Section’s Law School Liaison Committee organizes events with law students
interested in practicing government or administrative law. This committee has produced
panel discussions with administrative law practitioners; legal research seminars for law
students; and social events involving law students, lawyers, and administrative law
judges.
The Section’s Pro Bono Committee has partnered with Legal Aid organizations to offer
free client counseling and legal representation to eligible individuals in need of
administrative law counsel. The committee has also worked with the Division of
Administrative Hearings to ensure that self-represented parties in administrative
proceedings are provided information about the Legal Aid resources that may be
available to them in administrative proceedings.
The Section’s Orders Access Committee has been engaged in a multi-year project to
improve the accessibility of Final Agency Orders to the general public. The committee
began its work with a survey of current agency practices, developed recommendations
for improved access, drafted proposed legislation to improve access; and is currently
seeking legislative sponsors for its proposal for the 2015 legislative session.
6.

Do the activities of any other Bar entity overlap with your activities? If yes, which
group(s) and how?
The Administrative Law Section shares a significant number of members with the
Government Lawyers Section, Health Law Section, and Environmental and Land Use
Law Section. The Administrative Law Section’s more targeted focus on administrative
procedure (rather than substantive law or more general practice competence)
distinguishes our mission from those of these other Bar entities.

7.

Describe your section’s overall contribution to The Florida Bar and its members during
the past three years:
The Administrative Law Section has produced high-quality continuing legal education
programs and an informative and educational newsletter throughout the past three years.
These contributions serve the Section’s membership and other members of the Bar who
choose to participate in them.

2012-2013
1430 - 168

2012 Pat Dore Administrative Law Conference: Nursery Rhymes Style

1380 – 18

State and Federal Government and Administrative Practice (SFGAP)

Certification Review Course II - Federal
1560 – 12

Deposing the Expert Witness

1632 – 50

Practice Before DOAH: Judge Cohen's Opus

2013 - 2014
1644 – 46
Officers

Administrative Law Audio Webcast Series: Ethics for Constitutional

1686 – 64

Advanced Administrative and Government Practice Seminar 2014

2014-2015
1788 – 170

2014 Pat Dore Conference Administrative Law Conference
APA Gridiron Games

1810 – 12

Administrative Law Webcast
Series: Update on DOAH Proceedings

8.

What do you envision as your section’s major goals and objectives for the next three
years? Describe the size, nature, and ramifications of any new activities anticipated
during this period:
Like most organizations, the Administrative Law Section would prefer to increase its
membership over the next three years. A greater membership would allow the Section to
expand the reach of its educational products and to further increase the level of practice,
professionalism, and camaraderie among administrative law practitioners.

9.

Has the section experienced any obstacles or road blocks that have prevented it from
effectively achieving its mission and objectives?
No.

10.

Currently, the Administrative Law Section has 1,164 members, which is down from
having 1,301 members in 2009 (5 years ago). What would you say are the primary
reasons for that 10% decline in membership over that five year period and are there any
plans to reverse this recent trend and increase section membership in the near future?
The Administrative Law Section draws a significant number of members from
government agencies, many of which eliminated the reimbursement of Section dues for
their employees during the economic recession. Given that the annual dues are already
among the lowest of any section, the Executive Council has been exploring the possibility
of additional joint memberships with other sections in an attempt to further reduce the

costs of membership.
11.

Currently, 19 of the Administrative Law Section’s 21 Executive Council members (just
over 90%) are from Tallahassee. The last 10 Section Chairs have been from Tallahassee
and the Chair-elect, Secretary and Treasurer are all from Tallahassee. When reviewing
the geographic breakdown of Administrative Law Section members, about 42% are from
Tallahassee.

a.

Does the Executive council view this lack of geographic diversity on the Executive
Council as an issue? If so, what has the Section attempted over the past few years to try
to achieve more geographic diversity in its Executive Council? Are there any Section
projects ongoing to solicit more input and participation on Executive Council matters
from section members who practice outside of Tallahassee?
The Executive Council has not historically viewed the lack of geographic diversity on the
Executive Council as a problem. The general view is that the large majority of our
members who consider themselves “state administrative law” practitioners reside in the
Tallahassee area. The reason for this geographic focus is (obviously) based around the
presence of the state capital and the large number of state agencies in Tallahassee.
When the Executive Council has examined this issue in the past, it has been determined
that Section members residing outside Tallahassee more frequently identify themselves
principally as practitioners in a particular substantive area (e.g., health law,
environmental law) for whom administrative law is but one subset of their larger practice
in the field.

b.

Does the Section allow general members (those who are not members of the Executive
Council) to join various committees of the Section? If yes, what has been the success to
attract new members from various parts of the state to join committees? If no, has the
Section leadership discussed allowing general members to join committees?
The Administrative Law Section allow any member (and even non-members) to join and
participate in Section activities and committee work. The success in attracting active
members from various parts of the state has been limited for the reasons noted in the
response to question 11(a).

12.

The Administrative Law Section holds a biennial “Practice Before DOAH” seminar and
recently participated in a program to assist pro se litigants at DOAH. In addition to its
work with DOAH, please list any programs or activities the section participates in with
other agencies or groups.
Please see the responses to questions 3 and 5, above.

13.

Please let us know how you believe the Section’s membership breaks down between
DOAH practitioners and those in other areas of Administrative Law. Please explain how
you came to this calculation.

Among the Section’s most active members, the great majority practice before DOAH,
state agencies, or in appeals of administrative decisions made by these entities.
14.

Provide in the space below any additional information which would assist the Program
Evaluation Committee in understanding the work of the Administrative Law Section and
its activities. If the Section feels it may need some assistance from the Board of
Governors in any specific area or on any issue, please list that as well.
Please feel free to submit any relevant documents, publications, etc., with this Section
Evaluation Form. Thank you for your assistance.

The Florida Bar Continuing Legal Education Committee, the Administrative
Law Section, the Environmental & Land Use Law Section and the
Government Lawyer Section present

Advanced Topics in Administrative,
Environmental and Government
Law Seminar
COURSE CLASSIFICATION: ADVANCED LEVEL

One Location: Thursday, April 16, 2015
University Center Club • Florida State University • Tallahassee, FL 32306
(850) 644-2716

Course No. 1857R

8:30 a.m. – 8:40 a.m.
Introduction
8:40 a.m. – 9:30 a.m.
Choosing a Course and Teeing Off: A Panel Discussion
on Forums and Points of Entry in State and Federal
Government Proceedings
Susan Stephens and Dan Thompson
9:30 a.m. – 10:20 a.m.
Addressing the Ball: A Panel Discussion on State and
Federal Government Standing Issues
Judge Gary Early and Neil McAliley
10:20 a.m. – 10:35 a.m.
Break
10:35 a.m. – 11:25 p.m.
Avoiding the Hazards: A Panel Discussion on Local,
State, and Federal Enforcement Actions
Dan Thompson and Neil McAliley
11:25 a.m. – 12:15 p.m.
Blasting out of the Sand Trap: A Panel Discussion on
Local Government Hearings
Bob Apgar, Terrell Arline and Judge Suzanne Van Wyk
12:15 p.m. – 1:15 p.m.
Lunch
1:15 p.m. – 2:00 p.m.
Getting the Most Out of Your Clubs: A Discussion on the
Use of Expert Witnesses and Other Evidentiary Issues
Judge Bram Canter
2:00 p.m. – 2:55 p.m.
Acing the Back Nine: A Discussion on Appellate Issues
Garnett Chisenhall
2:55 p.m. – 3:10 p.m.
Break
3:10 p.m. – 4:00 p.m.
Looking in Your Opponent’s Bag: A Discussion on
Public Records and Florida Sunshine Law
Michael Glazer
4:00 p.m. – 4:50 p.m.
Lodging a Claim with the Committee: A Panel
Discussion on State and Federal Rule Challenges
Professor Seidenfeld and Judge John Van Laningham

ADMINISTRATIVE LAW SECTION
Daniel Elden Nordby, Tallahassee — Chair
Richard Shoop, Tallahassee — Chair-elect
Bruce Lamb, Tampa — CLE Chair

ENVIRONMENTAL & LAND USE LAW SECTION
Kelly Samek, Tallahassee — Chair
Carl Eldred, Tallahassee — Chair-elect
Vivien Monaco, Orlando — CLE Chair

GOVERNMENT LAWYER SECTION
Ms. Ellen Marci Simon, Tallahassee — Chair
Robert Downie, Tallahassee — Chair-elect
Timothy E. Dennis, Tallahassee — CLE Chair

CLE COMMITTEE
Michael S. Bloom, Hollywood, Chair
Terry L. Hill, Director, Programs Division

FACULTY & STEERING COMMITTEE
Michael Cooke, Tallahassee — Program Co-Chair
Jason Nelson, Tallahassee — Program Co-Chair
Richard Shoop, Tallahassee — Program Co-Chair
Brian Newman, Tallahassee
Judge Peterson, Tallahassee
Susan Stephans, Tallahassee
Daniel Thomson, Tallahassee

CLE CREDITS
CLER PROGRAM
(Max. Credit: 8.0 hours)
General: 8.0 hours Ethics: 0.0 hours

CERTIFICATION PROGRAM
(Max. Credit: 8.0 hours)
City, County & Local Government: 8.0 hours
State & Federal Gov’t & Administrative Practice: 8.0 hours
Seminar credit may be applied to satisfy CLER / Certification requirements in the amounts specified above, not to exceed the maximum
credit. See the CLE link at www.floridabar.org for more information.
Prior to your CLER reporting date (located on the mailing label of your
Florida Bar News or available in your CLE record on-line) you will be
sent a Reporting Affidavit if you have not completed your required
hours (must be returned by your CLER reporting date).

REFUND POLICY: A $25 service fee applies to all requests for refunds. Requests must be in writing and postmarked no later than two
business days following the live course presentation or receipt of product. Registration fees are non-transferrable, unless transferred
to a colleague registering at the same price paid.

Register me for the “Advanced Topics in Administrative, Environmental and Government
Law” Seminar
ONE LOCATION: (005) FSU UNIVERSITY CENTER CLUB, TALLAHASSEE (THURSDAY, APRIL 16, 2015)
TO REGISTER OR ORDER AUDIO CD OR COURSE BOOKS BY MAIL, SEND THIS FORM TO The Florida Bar, Order Entry Department, 651 E. Jefferson Street, Tallahassee, FL 32399-2300 with a check in the appropriate amount payable to The Florida Bar or credit
card information filled in below. If you have questions, call 850/561-5831. ON-SITE REGISTRATION, ADD $25.00. On-site registration is by check only.
Name__________________________________________________________________ Florida Bar #________________________
Address______________________________________________________________ Phone: (   )________________________

*

City/State/Zip_____________________________________________ E-mail ___________________________________________
*E-mail address is required to receive electronic course material and will only be used for this order.
CLB: Course No. 1857R
ELECTRONIC COURSE MATERIAL NOTICE: Florida Bar CLE Courses feature electronic course materials for all live presentations, live webcasts, webinars,
teleseminars, audio CDs and video DVDs. This searchable electronic material can be downloaded and printed and is available via e-mail several days in
advance of the live presentation or thereafter for purchased products. Effective July 1, 2010.

REGISTRATION FEE (CHECK ONE):





Member of the Administrative Law Section, Environmental & Land Use Law Section and the Government Lawyer Section: $210
Non-section member: $250
Full-time law college faculty or full-time law student: $153
Persons attending under the policy of fee waivers: $55
Members of The Florida Bar who are Supreme Court, Federal, DCA, circuit judges, county judges, magistrates, judges of compensation claims, full-time administrative law
judges, and court appointed hearing officers, or full-time legal aid attorneys for programs directly related to their client practice are eligible upon written request and personal
use only, complimentary admission to any live CLE Committee sponsored course. Not applicable to webcast. (We reserve the right to verify employment.)

METHOD OF PAYMENT (CHECK ONE):
 Check enclosed made payable to The Florida Bar
 Credit Card (Fax to 850/561-9413.)
 MASTERCARD  VISA  DISCOVER  AMEX       Exp. Date: ____/____ (MO./YR.)
Signature:_________________________________________________________________________________________________
Name on Card:______________________________________________ Billing Zip Code:__________________________________
Card No.__________________________________________________________________________________________________

 Please check here if you have a disability that may require special attention or services. To ensure availability of appropriate
accommodations, attach a general description of your needs. We will contact you for further coordination.





Enclosed is my separate check in the amount of $25 to join the Administrative Law Section. Membership expires June 30, 2015.
Enclosed is my separate check in the amount of $40 to join the Environmental and Land Use Law Section. Membership expires June 30, 2015.
Enclosed is my separate check in the amount of $30 to join the Government Lawyer Section. Membership expires June 30, 2015.

COURSE BOOK — AUDIO CD — ON-LINE — PUBLICATIONS
Private recording of this program is not permitted. Delivery time is 4 to 6 weeks after 4/16/15. TO ORDER AUDIO CD OR COURSE
BOOKS, fill out the order form above, including a street address for delivery. Please add sales tax. Those eligible for the above
mentioned fee waiver may order a complimentary audio CD in lieu of live attendance upon written request and for personal use only.
Please include sales tax unless ordering party is tax-exempt or a nonresident of Florida. If tax exempt, include documentation with the
order form.

❑ COURSE BOOK ONLY (1857M)

❑ AUDIO CD

Cost $60 plus tax
(Certification/CLER credit is not awarded for the purchase of the
course book only.)

+ TAX $______

TOTAL $ _______

(1857C)
(includes Electronic Course Material)
$235 plus tax (section member)
$275 plus tax (non-section member)
+ TAX $______
TOTAL $ _______

Related Florida Bar Publications can be found at http://www.lexisnexis.com/flabar/
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HB 985

1

T

I

V

E

2015

A bill to be entitled

2

An act relating to the maintenance of agency final

3

orders; amending s. 119.021, F.S.; conforming a

4

provision to changes made by the act; amending s.

5

120.53, F.S.; requiring agencies to electronically

6

transmit certain agency final orders to a centralized

7

electronic database maintained by the Division of

8

Administrative Hearings; providing the methods by

9

which such final orders can be searched; requiring

10

each agency to maintain a list of final orders that

11

are not required to be electronically transmitted to

12

the database; providing a timeframe for electronically

13

transmitting or listing the final orders; authorizing

14

agencies to maintain subject matter indexes of final

15

orders issued before a specified date or to

16

electronically transmit such orders to the database;

17

providing that the centralized electronic database is

18

the official compilation of administrative final

19

orders issued on or after a specified date for each

20

agency; deleting obsolete provisions regarding filing,

21

indexing, and publishing final orders; amending ss.

22

120.533 and 213.22, F.S.; conforming cross-references;

23

providing an effective date.

24
25

Be It Enacted by the Legislature of the State of Florida:

26
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27
28

Subsection (3) of section 119.021, Florida

Statutes, is amended to read:
119.021

Custodial requirements; maintenance, preservation,

and retention of public records.—

31

(3)

Agency orders that comprise final agency action and

32

that were must be indexed or listed before July 1, 2015, or must

33

be listed pursuant to s. 120.53 have continuing legal

34

significance; therefore, notwithstanding any other provision of

35

this chapter or any provision of chapter 257, each agency shall

36

permanently maintain records of such orders pursuant to the

37

applicable rules of the Department of State.

38
39

Section 2.

Section 120.53, Florida Statutes, is amended to

read:

40
41

E

2015

Section 1.

29
30

V

120.53

Maintenance of agency final orders; indexing;

listing; organizational information.—

42

(1)

In addition to the requirements for maintaining

43

records contained in s. 119.021(3), each agency shall also

44

electronically transmit a text-searchable copy of each final

45

agency order listed in subsection (2) rendered on or after July

46

1, 2015, to a centralized electronic database of agency final

47

orders maintained by the division. The database must allow users

48

to research and retrieve the full texts of agency final orders

49

by:

50

(a)

The name of the agency that issued the final order.

51

(b)

The date the final order was issued.

52

(c)

The type of final order.
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(d)

The subject of the final order.

54

(e)

Terms contained in the text of the final order.

55

(a)

Each agency shall maintain:

56

1.

57

2.a.

All agency final orders.
A current hierarchical subject-matter index,

58

identifying for the public any rule or order as specified in

59

this subparagraph.
b.

In lieu of the requirement for making available for

61

public inspection and copying a hierarchical subject-matter

62

index of its orders, an agency may maintain and make available

63

for public use an electronic database of its orders that allows

64

users to research and retrieve the full texts of agency orders

65

by devising an ad hoc indexing system employing any logical

66

search terms in common usage which are composed by the user and

67

which are contained in the orders of the agency or by

68

descriptive information about the order which may not be

69

specifically contained in the order.

70

(2)c.

The agency final orders that must be electronically

71

transmitted to the centralized electronic database indexed,

72

unless excluded under paragraph (c) or paragraph (d), include:

73
74
75

E

2015

53

60

V

(a)(I)

Each final agency order resulting from a proceeding

under s. 120.57 or s. 120.573.
(b)(II)

Each final agency order rendered pursuant to s.

76

120.57(4) which contains a statement of agency policy that may

77

be the basis of future agency decisions or that may otherwise

78

contain a statement of precedential value.
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(c)(III)

80

(d)(IV)

82

E

2015

79
81

V

Each declaratory statement issued by an agency.
Each final order resulting from a proceeding under

s. 120.56 or s. 120.574.
(3)3.

Each agency shall maintain a list of all final

83

orders rendered pursuant to s. 120.57(4) that are not required

84

to be electronically transmitted to the centralized electronic

85

database which have been excluded from the indexing requirement

86

of this section, with the approval of the Department of State,

87

because they do not contain statements of agency policy or

88

statements of precedential value. The list must include the name

89

of the parties to the proceeding and the number assigned to the

90

final order.

91

4.

92

(4)(b)

All final orders listed pursuant to subparagraph 3.
Each An agency final order, whether rendered by the

93

agency or the division, that must be electronically transmitted

94

to the centralized electronic database or maintained on a list

95

pursuant to subsection (3) must be electronically transmitted to

96

the database or added to the list within 90 days after the final

97

indexed or listed pursuant to paragraph (a) must be indexed or

98

listed within 120 days after the order is rendered. Each final

99

order that must be electronically transmitted to the database or

100

added to the list indexed or listed pursuant to paragraph (a)

101

must have attached a copy of the complete text of any materials

102

incorporated by reference; however, if the quantity of the

103

materials incorporated makes attachment of the complete text of

104

the materials impractical, the final order may contain a
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statement of the location of such materials and the manner in

106

which the public may inspect or obtain copies of the materials

107

incorporated by reference. The Department of State shall

108

establish by rule procedures for indexing final orders, and

109

procedures of agencies for indexing orders must be approved by

110

the department.
(5)

Nothing in this section relieves an agency from its

112

responsibility for maintaining a subject matter index of final

113

orders rendered before July 1, 2015, and identifying the

114

location of the subject matter index on the agency's website. In

115

addition, an agency may electronically transmit to the

116

centralized electronic database all of the final orders that

117

were rendered before July 1, 2015, which were required to be in

118

the subject matter index. The centralized electronic database

119

constitutes the official compilation of administrative final

120

orders rendered on or after July 1, 2015, for each agency.

121
122
123

(c)

Each agency must receive approval in writing from the

Department of State for:
1.

The specific types and categories of agency final

124

orders that may be excluded from the indexing and public

125

inspection requirements, as determined by the department

126

pursuant to paragraph (d).

127

E

2015

105

111

V

2.

The method for maintaining indexes, lists, and final

128

orders that must be indexed or listed and made available to the

129

public.

130

3.

The method by which the public may inspect or obtain
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131
132

copies of indexes, lists, and final orders.
4.

A sequential numbering system which numbers all final

orders required to be indexed or listed pursuant to paragraph

134

(a), in the order rendered.
5.

Proposed rules for implementing the requirements of

136

this section for indexing and making final orders available for

137

public inspection.

138

(d)

In determining which final orders may be excluded from

139

the indexing and public inspection requirements, the Department

140

of State may consider all factors specified by an agency,

141

including precedential value, legal significance, and purpose.

142

Only agency final orders that are of limited or no precedential

143

value, that are of limited or no legal significance, or that are

144

ministerial in nature may be excluded.

145

(e)

Each agency shall specify the specific types or

146

categories of agency final orders that are excluded from the

147

indexing and public inspection requirements.

148

(f)

Each agency shall specify the location or locations

149

where agency indexes, lists, and final orders that are required

150

to be indexed or listed are maintained and shall specify the

151

method or procedure by which the public may inspect or obtain

152

copies of indexes, lists, and final orders.

153

E

2015

133
135

V

(g)

Each agency shall specify all systems in use by the

154

agency to search and locate agency final orders that are

155

required to be indexed or listed, including, but not limited to,

156

any automated system. An agency shall make the search
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capabilities employed by the agency available to the public

158

subject to reasonable terms and conditions, including a

159

reasonable charge, as provided by s. 119.07. The agency shall

160

specify how assistance and information pertaining to final

161

orders may be obtained.

163
164

E

2015

157

162

V

(h)

Each agency shall specify the numbering system used to

identify agency final orders.
(2)(a)

An agency may comply with subparagraphs (1)(a)1.

165

and 2. by designating an official reporter to publish and index

166

by subject matter each agency order that must be indexed and

167

made available to the public, or by electronically transmitting

168

to the division a copy of such orders for posting on the

169

division's website. An agency is in compliance with subparagraph

170

(1)(a)3. if it publishes in its designated reporter a list of

171

each agency final order that must be listed and preserves each

172

listed order and makes it available for public inspection and

173

copying.

174

(b)

An agency may publish its official reporter or may

175

contract with a publishing firm to publish its official

176

reporter; however, if an agency contracts with a publishing firm

177

to publish its reporter, the agency is responsible for the

178

quality, timeliness, and usefulness of the reporter. The

179

Department of State may publish an official reporter for an

180

agency or may contract with a publishing firm to publish the

181

reporter for the agency; however, if the department contracts

182

for publication of the reporter, the department is responsible
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for the quality, timeliness, and usefulness of the reporter. A

184

reporter that is designated by an agency as its official

185

reporter and approved by the Department of State constitutes the

186

official compilation of the administrative final orders for that

187

agency.
(c)

A reporter that is published by the Department of

189

State may be made available by annual subscription, and each

190

agency that designates an official reporter published by the

191

department may be charged a space rate payable to the

192

department. The subscription rate and the space rate must be

193

equitably apportioned to cover the costs of publishing the

194

reporter.

195

(d)

An agency that designates an official reporter need

196

not publish the full text of an agency final order that is

197

rendered pursuant to s. 120.57(4) and that must be indexed

198

pursuant to paragraph (1)(a), if the final order is preserved by

199

the agency and made available for public inspection and copying

200

and the official reporter indexes the final order and includes a

201

synopsis of the order. A synopsis must include the names of the

202

parties to the order; any rule, statute, or constitutional

203

provision pertinent to the order; a summary of the facts, if

204

included in the order, which are pertinent to the final

205

disposition; and a summary of the final disposition.

206

E

2015

183

188

V

(3)

Agency orders that must be indexed or listed are

207

documents of continuing legal value and must be permanently

208

preserved and made available to the public. Each agency to which
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this chapter applies shall provide, under the direction of the

210

Department of State, for the preservation of orders as required

211

by this chapter and for maintaining an index to those orders.
(4)

Each agency must provide any person who makes a

213

request with a written description of its organization and the

214

general course of its operations.

215
216
217
218
219

Section 3.

Subsection (1) of section 120.533, Florida

Statutes, is amended to read:
120.533

Coordination of listing of final orders indexing

by Department of State.—The Department of State shall:
(1)

Administer the coordination of the indexing,

220

management, preservation, and availability of agency orders that

221

must be indexed or listed pursuant to s. 120.53 s. 120.53(1).

222
223

E

2015

209

212

V

Section 4.

Subsection (1) of section 213.22, Florida

Statutes, is amended to read:

224

213.22

225

(1)

Technical assistance advisements.—

The department may issue informal technical assistance

226

advisements to persons, upon written request, as to the position

227

of the department on the tax consequences of a stated

228

transaction or event, under existing statutes, rules, or

229

policies. After the issuance of an assessment, a technical

230

assistance advisement may not be issued to a taxpayer who

231

requests an advisement relating to the tax or liability for tax

232

in respect to which the assessment has been made, except that a

233

technical assistance advisement may be issued to a taxpayer who

234

requests an advisement relating to the exemptions in s.
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E

2015

235

212.08(1) or (2) at any time. Technical assistance advisements

236

shall have no precedential value except to the taxpayer who

237

requests the advisement and then only for the specific

238

transaction addressed in the technical assistance advisement,

239

unless specifically stated otherwise in the advisement. Any

240

modification of an advisement shall be prospective only. A

241

technical assistance advisement is not an order issued pursuant

242

to s. 120.565 or s. 120.569 or a rule or policy of general

243

applicability under s. 120.54. The provisions of s. 120.53 s.

244

120.53(1) are not applicable to technical assistance

245

advisements.

246

V

Section 5.

This act shall take effect July 1, 2015.
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BYLAWS OF THE
ADMINISTRATIVE LAW SECTION

ARTICLE I
DESCRIPTION
Section 1. Name. The name shall be "Administrative Law Section, The Florida Bar."
Section 2. Purposes. The purposes of this section are:
(a)
to provide an organization within The Florida Bar open to members thereof in
good standing having an interest in administrative law and procedure on both the state and
federal levels, and
(b)
to provide a forum for discussion and exchange of ideas leading to the
improvement and development of the fields of administrative law and procedure and agency
practice, and to serve the public generally and The Florida Bar in interpreting and carrying out
the professional needs and objectives in these fields.
Section 3. Aspirational Goal. It is an aspirational goal to achieve fair balance between
government attorneys and private practitioners among the executive council members of the
section.
ARTICLE II
MEMBERSHIP
Section 1. Eligibility. Any member in good standing of The Florida Bar interested in
the purposes of this section is eligible for membership upon application and payment of this
section's annual dues. Any member who ceases to be a member of The Florida Bar in good
standing shall no longer be a member of the section.
Section 2. Administrative Year. The administrative year of the section shall run
concurrently with the administrative year of The Florida Bar.
Section 3. Annual Dues. The annual dues shall be the amount fixed by the executive
council and approved by The Florida Bar. After an applicant has become a member, dues shall
be payable in advance of each membership year and shall be billed by The Florida Bar at the
time that regular dues of The Florida Bar are billed.
Section 4. Affiliate Membership.
(a)
Eligibility. Any person who is not a member of The Florida Bar but who has an
interest in administrative law and processes may become an affiliate member of the
Administrative Law Section. Such persons may include but are not limited to members of
administrative boards, agency staff, law students, legal assistants, members of the legislature and
legislative staff, and other administrative personnel.

1

(b)
Privileges and Responsibilities. Affiliates shall be members of this section only.
Affiliates shall have all the privileges accorded to members of the section except that affiliates
shall not be entitled to vote on any matter or to hold any section office. Affiliate members shall
pay annual dues as determined by the executive council.
(c)
Membership Limits and Administrative Expenses. The number of affiliate
members shall not exceed one-third of the section membership. The section shall reimburse the
bar for expenses incurred by the bar in administering this section's affiliate membership.
ARTICLE III
OFFICERS
Section 1. Officers. The officers of this section shall be a chair, a chair-elect, a
secretary and a treasurer.
Section 2. Duties of Officers. The duties of the officers shall be as follows:
(a)
Chair. The chair shall preside at all meetings of the section and at all meetings of
the executive council. The chair shall appoint all committees and committee chairs with the
approval of the executive council, be responsible for all reports to be submitted to The Florida
Bar, and perform all duties as customarily pertain to the office of chair. The chair shall be an exofficio member of each committee of the section.
(b)
Chair-elect. The chair-elect shall become chair in the event of the death,
resignation, or failure of the chair to serve for whatever reason; provided, however, that in the
case of temporary disability or absence of the chair, the chair-elect shall serve as acting chair
only for the duration of the chair's disability or absence. The chair-elect shall be responsible for
such other duties as the chair may designate. The chair-elect shall be an ex-officio member of
each committee of the section.
(c)
Secretary. The secretary shall be responsible for all permanent files and records
of the section, including the minutes of the meetings of the section and the executive council and
all committee reports. The secretary shall keep accurate minutes of the proceedings of all
meetings of the section and the executive council and shall furnish copies of said minutes to the
executive director of The Florida Bar and to the section coordinator.
(d)
Treasurer. The treasurer shall serve as liaison to The Florida Bar and other
sections on matters involving section finances and shall have the responsibility of accounting for
all funds of the section, shall approve all disbursements, shall prepare annual financial
statements under the supervision of the executive council and shall prepare budget requests and
amendments in a timely manner in accordance with the procedures of the budget committee of
The Florida Bar.
Section 3. Term of Office.
(a)
Chair. The term of office of the chair shall begin at the conclusion of the next
annual meeting of the section after the chair was elected chair-elect and shall end at the

2

conclusion of the next succeeding annual meeting. Upon expiration of the chair's term, the chair
shall be automatically succeeded by the chair-elect.
(b)
Other officers. The terms of office of the other officers shall run concurrently
with that of the chair.
Section 4. Election of Officers. The chair-elect, secretary and treasurer shall be elected
by a plurality of the membership of the section in attendance at its annual meeting. Nominations
shall be made by the nominating committee of the executive council and may be accepted from
the floor.
Section 5. Vacancies. Any permanent vacancy occurring in an office shall be filled for
the balance of the unexpired term by vote of the executive council at its next meeting.
ARTICLE IV
EXECUTIVE COUNCIL
Section 1. Governing Body. There shall be an executive council composed of 14
members of the section, plus the chair, chair-elect, immediate past chair, secretary, treasurer, and
chair of the public utilities law committee, who shall be ex-officio voting council members. The
executive council shall be the governing body of the section between the annual meetings of the
section. The chair of the section shall be the chair of the executive council and the secretary of
the section shall be the secretary of the executive council. It shall have general supervision and
control of the affairs of the section, subject to the provision of the Rules Regulating The Florida
Bar and the bylaws of this section. It shall authorize all commitments or contracts which entail
the payment of money and it shall authorize the expenditures of all section funds. It shall not,
however, authorize commitments, contracts or expenditures involving amounts of money in
excess of the total amount which is anticipated as receipts from dues during the fiscal year plus
the amount that has been previously collected from dues and remains unexpended. As the
governing body of the section, it shall be vested with the power and authority to formulate, fix,
determine and adopt matters of policy concerning the affairs and purposes of The Florida Bar.
All recommendations of the section to The Florida Bar, any branch of the judiciary or to any
other group or body to which recommendations by the section are authorized to be made, must
first be approved by the executive council. Any recommendation made to other than The Florida
Bar shall have the prior approval of The Florida Bar.
Section 2. Term of Office. All members of the executive council, excluding ex-officio
voting council members, shall serve for a term of 2 years, the terms of the members being
staggered so that 7 members shall take office at the conclusion of every other annual section
meeting and shall serve until the conclusion of the annual meeting of the section 2 years
thereafter, and 7 members shall take office at the conclusion of every other annual meeting and
shall serve until the conclusion of the annual meeting of the section 2 years thereafter.
Section 3. Election of Executive Council Members. The members of the executive
council to be elected each year for 2-year terms shall be elected by a plurality vote of the
membership in attendance at the annual meeting of the section. Nominations shall be made by
the executive council and may be accepted from the floor.
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Section 4. Vacancies. Except as is otherwise provided herein, any permanent vacancy
occurring in the membership of the executive council shall be filled for the balance of the
expired term by vote of the executive council at its next meeting.
Section 5. Duties. In addition to attending meetings of the executive council and of the
section, executive council members shall participate in at least 1 standing or ad hoc committee or
serve as an executive council liaison to other Florida Bar committees or sections.
ARTICLE V
MEETINGS
Section 1. Meetings of the Membership.
(a)
The annual meeting of the section shall be held at each annual meeting of The
Florida Bar. The active members of the section attending any meeting of the section shall
constitute a quorum for the transaction of business and a majority vote of those present shall be
binding.
(b)
Special meetings of the entire membership of this section may be called by the
executive council provided 30 days' notice thereof shall be given to each member of the section.
Section 2. Meetings of the Executive Council.
(a)
There shall be at least 3 meetings of the executive council each year, 1 of which
shall be held in conjunction with the annual meeting of The Florida Bar.
(b)
Regular meetings of the executive council shall be subject to call by the chair of
the section upon 15 days' written notice to the members of the executive council.
(c)
Special meetings of the executive council shall be subject to call by the chair of
the section upon written notice that is reasonable under the circumstances. For a special
meeting, the purpose of the meeting must be stated in the call of the chair and no vote may be
taken on business other than that stated in the call.
(d)
The executive council shall conduct its business at regular and special meetings as
provided for in these bylaws; provided, however, the business of the executive council between
regular meetings may be conducted by correspondence to the extent authorized by the chair.
(e)
Those participating in a meeting or in transacting business by correspondence as
authorized above shall constitute a quorum and majority vote of those participating shall be
binding.
(f)
In the event a member of the executive council is absent from any 2 regular
meetings during the fiscal year, the member's office shall be deemed vacant, and such vacancy
shall be filled as otherwise provided in these bylaws.
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ARTICLE VI
COMMITTEES
Section 1. There shall be the following permanent, standing committees within the
section:
(a)
Budget Committee. The budget committee shall prepare and revise proposed
budgets for submission to the executive council for approval. The budget committee shall be
composed of the section chair, immediate past chair, chair-elect and treasurer.
(b)
Long Range Planning Committee. The long range planning committee shall
develop long-range goals for the section, review the present activities of the section and submit
reports thereof and recommendations to the executive council for adoption. The long range
planning committee shall be composed of the chair-elect of the section and such other persons as
the chair may appoint.
(c)
Legislative Committee. The legislative committee shall be composed of 3
members, appointed by the chair, who will also name the chair of the committee.
1)
Legislative Positions. The legislative committee shall from time to time
make recommendations to the executive council regarding requests for the section to adopt a
legislative position. Such position shall require a 2/3 vote of the executive council to be adopted
as the section position.
2)
Legislature in Session. When the legislature is in session, the chair of the
committee shall consult with the chair and, if available, the chair-elect of the section. The chair
of the committee may then act upon pending or proposed legislation in accordance with section
legislative positions if it is not reasonably possible or feasible for the executive council to act.
The chair of the section shall notify all members of the executive council of such action taken as
soon as it is reasonably possible to do so.
(d)
Publications Committee. The publications committee shall be composed of the
chair of the committee and the editors of the section's column in The Florida Bar Journal and the
section's newsletter and any other section members appointed by the chair. The chair of the
section will appoint the chair of the committee each year. The chair of the committee will
appoint the editors for the section's publications, who will be responsible for the timeliness,
quality, and contents of those publications.
(e)
Public Utilities Law Committee. The public utilities law committee's purpose is
to gather and disseminate information, share expertise and advise its members on the legal,
technical, and economic issues related to regulated utilities providing electric, gas, water, sewer,
and telephone services. Any member of the section may become a member of the committee by
so notifying the chair of the committee in writing. The committee may present at least 1 CLE
program which receives Bar approval for CLE credits each year. All CLE presentations must be
approved by the executive council. The committee shall also be provided space in the section's
newsletter featuring the committee's own column for matters of special interest to its members.
(f)
Law School Outreach Committee. The law school outreach committee shall be
composed of members appointed by the chair. The committee shall coordinate section activities
5

with Florida law schools to stimulate students' interest in administrative law with the goal of
increasing the number of law students with an interest in administrative law.
(g)
Nominating Committee. There shall be a nominating committee composed of 3
executive council members appointed by the chair to determine and propose a slate of candidates
for any vacancy which occurs either during an executive council member's term or at the
conclusion of any executive council member's term. For any executive council member seeking
re-appointment at the expiration of that member's term, consideration for re-appointment will be
based upon that member's contributions to the executive council during the term that is about to
expire.
Section 2. Ad Hoc Committees. The chair shall establish ad hoc committees from time
to time as the need arises.
ARTICLE VII
MISCELLANEOUS
Section 1. Action of The Florida Bar. No action of the section shall be represented or
construed as the action of The Florida Bar until the same has been approved by The Florida Bar.
Section 2. No member of the section nor any committee thereof shall take any action or
espouse any position as being the action or position of the section except as otherwise provided
in these bylaws.
Section 3. Financial Obligations. Before payment, all financial obligations must first
be approved in the manner specified by the executive council.
Section 4. Compensation and Expenses. No salary or other compensation shall be paid
to any member of the section for performance of services to the section but the chair may
authorize the payment of reasonable out-of-pocket expenses resulting from performance of such
services.
Section 5. Amendments. These bylaws may be amended only by The Florida Bar upon
recommendation made by the executive council of the section.
Section 6. No action of this section shall be contrary to the policies of The Florida Bar.
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Sellers, Lawrence E (TAL- X35670)
From:
Sent:
Subject:

Francine A Walker <fwalker@flabar.org >
Friday, February 06, 2015 11:02 AM
Florida Bar Board of Governors; Board Committee Staff Liaisons
Report From The Florida Bar Board of Governors

Importance:

High

To:

Report from

The Florida Bar Board of Governor~
The Florida Bar Board of Governors met on January 30, 2015. The major actions of the board and reports received
included:
Fifteen legislative positions for The Florida Bar were approved for the 2012-14 legislative biennium. The new positions
include calling for budgetary authority for government agencies to pay the annual Bar membership fees and CLE costs for
their attorneys, getting state funding for the Florida Access to Civil Legal Assistance Act, supporting the Supreme Court's
annual certification of the need for new judges and calling for a comprehensive review of Florida's death penalty process
by all three branches of government. Information on the 2015 Legislative Session, contacting legislators and what The
Florida Bar is advocating, as well as links to bills of interest to the legal profession, is available
at www.FioridaBar.org/legislativesession.
Chief Justice Jorge Labarga talked about the new Florida Commission on Access to Civil Justice and the importance of
involving the business community and others in legal access issues. He also said a priority for the court in this year's
legislative session is increasing judicial branch pay. For more information on court funding:
http://www.flcourts.org/administration-funding/court-funding-budgetl and Overview of State Courts System's Legislative
Budget Request for FY 2015-16 and Overview of Judicial Branch Priority Issue on Staff Pay.
Justices of the Florida Supreme Court joined the members of the board in a review of issues that are facing the legal
profession, including: a reduced demand for lawyers: online document companies seeking to serve people who can't
afford lawyers: growing numbers of self-represented litigants; nonlawyers providing legal services; a uniform bar exam;
the status of legal education; and alternative business structures including nonlawyers having an interest in law firms.
Coverage of the presentation to the justices and board is in the February 15 issue of The Florida Bar News.
Applications from Bar members are being sought by The Florida Bar for one upcoming vacancy on each of the state's 26
Judicial Nominating Commissions. The Florida Bar will nominate three lawyers for each vacancy to the Governor for
appointment. Each appointee will serve a four-year term commencing July 1. Applicants must be engaged in the practice
of law and a resident of the territorial jurisdiction served by the JNC. Applications must be submitted no later than 5:30
p.m., Monday, March 2, 2015. Persons interested in applying for any of these vacancies may download the proper
application form here or call Bar headquarters at (850) 561-5757, to obtain the application.
Professionalism Expectations, a document replacing the Ideals and Goals of Professionalism, was approved. The
guidance originates both from the ethical duties established by the Florida Supreme Court in the Rules Regulating the
Florida Bar and the long-standing customs of fair, civil, and honorable legal practice in Florida. This Standing Committee
on Professionalism definition is included: "Professionalism is the pursuit and practice of the highest ideals and tenets of
the legal profession. It embraces far more than simply complying with the minimal standards of professional conduct. The
essential ingredients of professionalism are character, competence, commitment, and civility." For more information:
www. Florida Bar. org/professionalism.
1

A new cert1f1cat1on area m Condomm1um and Planned Development Law was approved The cert1f1cat1on w111 now be
submitted to the Flonda Supreme Court for a rule change If approved, 1t w111 JOin 24 areas of board cert1f1cat1on currently
available Cert1f1cat1on reqwres that Bar members pract1ce law for a mm1mum of f1ve years, demonstrate substantial
Involvement m the field of law for which certification IS sought, pass satisfactory peer review of competence m the
specialty f1eld as well as character, eth1cs and professionalism m the practice of law, sat1sfy the certification area
contmumg legal education requirements, and rece1ve a passmg grade on the exammat1on reqwred of all applicants or
meet stnct cntena to exempt the exam For more mformat1on www FlondaBar org/cert1f1cat1on
The Board of Governors IS seekmg applicants for the followmg vacancies to be filled dunng 1ts March 27, 2015
meetmg Supreme Court Bar Adm1ss1ons Committee- one lawyer to serve a two-year term commencmg July 1, 2015,
Flonda Patient's Compensation Fund Board of Governors -one lawyer to serve a four-year term commencmg July 1,
2015, and Statewide Nommatmg Comm1ss1on for Judges of Compensation Claims -three lawyers from the terntonal
JUriSdictions of the f1rst, third and f1fth state appellate d1stncts to serve four-year terms commencmg July 2, 2015
Completed apphcat1ons must be submitted no later than close of busmess on Fnday, February 27, 2015 For more details
and the application form Spec1al Appomtments webpage
LINKS:
NEW! The Flonda Bar Podcast, a monthly senes brought to you by The Flonda Bar's Practice Resource lnst1tute
(PRI), features leaders 1n law d1scussmg new and mnovat1ve topics To subscnbe www FlondaBar org/PRI
President's Schedule, Video Messages and Journal Columns
Like The Flonda Bar on Facebook, follow on Twitter and use other soc1al med1a for Important announcements, Tech T1ps
and upcommg act1v1tles

www.FioridaBar.org

Please note Flonda has very broad public records laws Many wntten commumcat1ons to or from The Flonda Bar
regarding Bar busmess may be considered public records, which must be made available to anyone upon request Your
e-ma1l commumcattons may therefore be subject to public disclosure
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Sellers. Lawrence E (TAL- X35670)
From:

Sent:
To:
Subject:

2nd Circuit Representatives TFB Board of Governors <mailings@flabar.org>
Wednesday, December 17, 2014 6:59 PM
Sellers, Lawrence E (TAL - X35670)
Report From The Florida Bar Board of Governors

Report from

The Florida Bar Board of Governor~
TO:
All 2nd Circuit Florida Bar Members
FROM: Bill Davis and Lawrence Sellers, 2nd Circuit Representatives
If you have questions or concerns, contact your Board of Governors representative(s):
bdavis@ddslaw.net, larrv.sellers@hklaw.com

The Florida Bar Board of Governors met on December 12, 2014. The major actions of the board and
reports received included:
Guidelines on using past results in indoor and outdoor display, radio, and television advertising were
repealed. The action came after a federal judge issued an injunction against enforcing the guidelines
saying they violate the First Amendment (Case No.14-CIV-20786-BLOOMNalle), and a public opinion
survey showed consumers are skeptical of and not misled by past results. Those ads, however, must still
be objectively verifiable and make no material omissions. These actions do not change the latest version
of the advertising rules that were adopted by the Supreme Court in January 2013. In addition, President
Greg Coleman asked the Board Review Committee on Professional Ethics to study advertising review
and appeal procedures.
Legislative positions to support keeping the Supreme Court in charge of regulating the legal profession
and advocating for adequate funding for the court system were reauthorized. Additional Bar legislative
positions will be considered at the board's January 2015 meeting.
The new Practice Resource Institute, a free online service for Florida Bar members set to go live
February 1, was previewed. The PRJ will provide assistance in practice management, marketing, firm
management and technology, and resources for setting up new practices. Another feature will be a live
chat with an advisor and there will be a directory of discounted member benefits for technology, practice
management and financial assistance. President Coleman said the site is being beta tested now and will be
introduced at the General Practice, Solo and Small Firm Section's technology seminar for solo and small
firms at the Bar's Winter Meeting in January.
An amendment to the comment to Rule 4-5.8 was approved. The rule governs the duties of lawyer and
law firms to contact clients when a lawyer leaves a law firm or a law firm breaks up. The amendment
addresses how and which clients must be informed of changes in a firm and provides that such
1

communications must be reasonable in timeliness and nature. The amendment will be submitted to the
Supreme Court for its approval. A Florida Bar News article contains additional information.
A report by John M. Stewart, chair of the Vision 2016 Technology Committee, President Coleman and
President-elect Ray Abadin highlighted the immediate challenges members of the legal profession face
from the increased availability of legal services and legal forms by online providers. Recommendations
from the committee will be presented to the board in January to address these issues. The Vision 2016
Commission continues to complete its work in legal education, bar admissions, technology and access to
legal services.
The following appointments were made: Eugene Pettis to a six-year term on the Judicial Qualifications
Commission; Mark A. Perry reappointed to a three-year term on the Florida Rural Legal Services, Inc.,
Board of Directors; and Kerry Anne Schultz, Mercedes G. Hale, Thomas D. Wright, Stephen B. Bull and
G. Thomas Ball to two-year terms on the Florida Realtor-Attorney Joint Committee.
LINKS:
Florida Bar Board Of Governors Election Results
Chie(Justice Labarga Launches Access To Civil Justice Commission
Apply for The Florida Bar Foundation Board OfDirectors Vacancy
Florida Bar Committee Preference Forms Due Jan.l5 {or 2015-16Appointments

President's Schedule, Video Messages and Journal Columns
Like The Florida Bar on Facebook, follow on Twitter and use other social media for important
announcements, Tech Tips and upcoming activities.
##www .floridabar.org##
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Sellers. Lawrence E (TAL· X35670)
From:

Sent:
To:
Subject:

2nd Circuit Representatives TFB Board of Governors <mailings@flabar.org>
Monday, November 03, 2014 4:08 PM
Sellers, Lawrence E (TAL - X35670)
Report From The Florida Bar Board of Governors

Report from

The Florida Bar Board of Governor~
TO:
All 2nd Circuit Florida Bar Members
FROM: Bill Davis and Lawrence Sellers, 2nd Circuit Representatives
If you have questions or concerns, contact your Board of Governors representative(s):
bdavis@ddslaw.net, larry.sellers@hklaw.com
The Florida Bar Board of Governors met on October 24, 2014. The major actions of the board and
reports received included:
A new Special Committee to Study Unethical and Illegal Solicitation of Legal Business was approved
to review public and attorney complaints and perform a comprehensive analysis of any trending
unethical or illegal activities. A report and recommendations are to be submitted to The Florida Bar
Board of Governors by January 2016. The president will appoint 10-15 members to the special
committee including representatives from the state attorney's and public defender's offices, an
attorney who currently serves as counsel to lawyers in grievance matters, and a non-lawyer member
of a Florida Bar grievance committee. The special committee will review complaints in the personal
injury area as well as other areas of law practice. Additional details will be in the Nov. 15 issue of The
Florida Bar News.
Preliminary reports were presented from the Bar Admissions and Legal Education Committees of the
Vision 2016 Commission. Board members discussed some of the findings of the committees and the
ramifications of having a growing number of lawyers, increasing unmet legal needs especially for the
middle class and the poor, and the difficulty of lawyers finding jobs, as well as falling law school
applications and changes coming in legal education. The Vision 2016 Commission is conducting an
in-depth review of four areas that will impact the future practice of law in Florida: Legal Education;
Technology; Bar Admissions; and Access to Legal Services. This comprehensive study will provide
the foundation to "prepare today's lawyer for tomorrow's practice."
Discussion was held on changes to proposed amendments to the comment to Rule 4-4.2 by the
Government Lawyer and City, County and Local Government Law Sections. The rule governs
lawyers contacting parties representing attorneys, including when those parties are government
officials. President Greg Coleman said the board likely will devote considerable time at its December
12 meeting to discussing the amendments, which have generated considerable controversy among
1

various Bar committees and sections. For more information: "Rule would address contact with
represented government officials." Florida Bar News. September 1. 2014.
After the July Bar exam, the Young Lawyers Division (YLD) membership stands at 25,444, or about a
quarter of the Bar's total membership. The YLD, in conjunction with the board's Communications
Committee, held the first free CLE (1.0 general) on social media and technology webinar on using
Facebook. Twitter and Linkedln. The next webinar in the series will look at social media pitfalls. The
annual YLD Affiliate Outreach Conference will be January 16-17 in St. Petersburg.
The Special Task Force to Study Enhancement of Diversity in the Judiciary and on the JNCs is
coordinating with other Bar committees efforts to improve diversity on the bench and JNC. The task
force is addressing the report and recommendations of a president's special task force appointed in
February 2014.
President's Schedule, Video Messages and Journal Columns
Pro Bono Awards Nominations Due November 12
Like The Florida Bar on Facebook. follow on Twitter and use other social media for important
announcements. Tech Tips and upcoming activities
##www. floridabar. erg##
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Sellers. Lawrence E (TAL - X35670)
From:

Sent:
To:

Cc:
Subject:

Marion Radson <radsonmj@gmail.com>
Monday, March 02, 2015 9:36 AM
Lawrence Miller; Manuel Farach; Barry Balmuth; John Morrison;
kalinthia.dillard@palmbeachschools.org; Patrick McCormack;
ellen.simon@myfloridacfo.com; Hans Ottinot; Herbert William Albert Thiele;
Dana.Crosby-Collier@ocfl.net; jlittle@gunster.com; Wendy Valenzuela
Elizabeth Tarbert; Sellers, Lawrence E (TAL- X35670); Carl Schwait; cody coleman
Re: Workshop Meeting on Rule 4-4.2 in Orlando, Florida, on Friday, February 27, 2015 at
11:00 a.m.

Meeting Participants,
Thank you for taking the time out of your busy professional schedule to participate in the discussion on the
pending Amendment to Rule 4-4.2. I found the meeting to be productive and very helpful in understanding the
issues raised by the various Sections/Entities who have raised objections to the Rule amendments.
The working group is committed to try and address those concerns through additional proposed rule revisions,
and, if possible, reach consensus in the best interest of our profession and the clients we represent. Ultimately,
a written report will be provided to the Board Review Committee on Professional Ethics where this matter is
pending.
Appreciation is expressed to Dana Collier-Crosby, Chair of the City, County and Local Government Law
Section, and her law firm, the Law Offices of Shuffield, Lowman & Wilson, for making their main Conference
Room available for our meeting.
On Thu, Feb 26,2015 at 1:50PM, Marion Radson <radsonmj@gmail.com> wrote:
Meeting Participants:
Our workshop meeting is scheduled for tomorrow morning, February 27, at 11:00 a.m. at the Law Offices of
Shuffield, Lowman & Wilson located at 1000 Legion Place, Suite 1700, Orlando, Florida. For those
participating by phone, the number is 407 581-9800. Please identify yourself as a participant in The Florida
Bar meeting and you will be transferred to the Conference Room Phone. For those in attendance lunch will be
provided.
To facilitate the discussion, we have prepared an Agenda, a copy of which is attached. Documents will be
distributed at the meeting as shown on the Agenda. These documents have been previously distributed or are
available on the web.
Thank you and we look forward to meeting and discussing this matter with you

Marion J. Radson
Attorney-at-Law
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Sellers, Lawrence E (TAL- X35670)
From:

Sent:
To:

Cc:

Subject:
Attachments:

Marion Radson <radsonmj@gmail.com>
Thursday, February 26, 2015 1:51 PM
Lawrence Miller; Manuel Farach; Barry Balmuth; John Morrison;
kalinthia.dillard@palmbeachschools.org; Patrick McCormack;
ellen.simon@myfloridacfo.com; Hans Ottinot; Herbert William Albert Thiele;
Dana.Crosby-Collier@ocfl.net; jlittle@gunster.com; Wendy Valenzuela
Elizabeth Tarbert; Sellers, Lawrence E (TAL- X35670); Carl Schwait; cody coleman
Workshop Meeting on Rule 4-4.2 in Orlando, Florida, on Friday, February 27, 2015 at
11:00 a.m.
Workshop AGENDA- FLABAR Rule 4-4.2 Workshop February 27.docx

Meeting Participants:
Our workshop meeting is scheduled for tomorrow morning, February 27, at 11:00 a.m. at the Law Offices of
Shuffield, Lowman & Wilson located at 1000 Legion Place, Suite 1700, Orlando, Florida. For those
participating by phone, the number is 407 581-9800. Please identify yourself as a participant in The Florida Bar
meeting and you will be transferred to the Conference Room Phone. For those in attendance lunch will be
provided.
To facilitate the discussion, we have prepared an Agenda, a copy of which is attached. Documents will be
distributed at the meeting as shown on the Agenda. These documents have been previously distributed or are
available on the web.
Thank you and we look forward to meeting and discussing this matter with you

Marion J. Radson
Attorney-at-Law
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February 27, 2015
Florida Bar Rule 4-4.2 Revision Workshop

Law Offices of Shuffield, Lowman & Wilson
1000 Legion Place, Suite 1700
Orlando, FL 32801

AGENDA*

INTRODUCTION OF PARTICIPANTS
BACKGROUND
EXISTING RULE 4-4.2 AND COMMENTS (COPIES)
FLORIDA BAR OPINION 09-1 (COPIES)
FLORIDA BAR V. TOBIN (COPIES)
FLORIDA BAR BOARD OF GOVERNORS REFERRAL TO THE DISCIPLINARY
REVIEW COMMITTEE (DRC) AND ITS PROPOSAL

CCLG AND FACA PROPOSAL (COPIES)
CONCERNS WITH DRC PROPOSAL
CONCERNS WITH CCLG AND FACA PROPOSAL
WORKSHOP ANY NEW LANGUAGE
REPORT TO BOARD REVIEW COMMITIEE ON PROFESSIONAL ETHICS
CONCLUSION

*THE PARTICIPANTS THANK THE LAW OFFICES OF SHUFFIELD, LOWMAN & WILSON FOR MAKING THEIR
OFFICES AVAILABLE FOR THIS MEETING.

Sellers. Lawrence E (TAL- X35670)
From:

Sellers, lawrence E (TAL- X35670)
Friday, January 23, 2015 3:38 PM
Daniel E. Nordby
2/27 Meeting on Rule Amendment 4-4.2

Sent:
To:

Subject:

Dan-- as we discussed, here are the details on this meeting.
I am sure they would welcome participation by a member of the ALS.

Lawrence E. Sellers, Jr.

I Holland & Knight

Partner
315 South Calhoun Street, Suite 600 I Tallahassee Fl32301
Phone 850.425.5670 I Fax 850.224.8832
Board Certified in State and Federal Government and Administrative Practice
larry.sellers@hklaw.com I www.hklaw.com
Add to address book

I View professional biography

From: Marion Radson [mailto:radsonmj@gmail.com]

Sent: Thursday, January 22, 2015 12:35 PM
To: lawrence Miller; Manuel Farach; Barry Balmuth; John Morrison; kalinthia.dillard@palmbeachschools.org
Cc: Patrick McCormack; ellen.simon@myfloridacfo.com; Hans Ottinot; Herbert William Albert Thiele;
Dana.Crosby-Collier@ocfl.net; eto@flabar.org; cody coleman; Sellers, lawrence E (TAL- X35670); Carl Schwait
Subject: Re: Possible Dates for Meeting on Rule Amendment 4-4.2

Final Date, Time and Place for Meeting on Rule Amendment 4-4.2
Date: Friday, Feb 27,2015
Time: 11:00 a.m.
Place: Law Offices of Shuffield, Lowman & Wilson, 1000 Legion Place, Suite 1700, Orlando, FL
32801
Sandwiches and light refreshments will be offered. Meeting should end no later than 3:30 p.m.
Please be prepared to discuss the proposed Rule Amendment, as prepared by the Disciplinary
Review Committee, together with the proposed revisions offered by the City, County and Local
Government Law Section, the Government Lawyers Section and the Florida Association of
County Attorneys. These proposed revisions were previously sent to you under separate
cover. Our goal is to try and reach concensus on the Rule Amendment that will be considered by
the Board Review Committee on Professional Ethics at a future meeting.
Thank you.
Marion J. Radson
On Mon, Jan 12,2015 at 1:00PM, Marion Radson <radsonmj@grnail.corn> wrote:
1

Thank you for responding to our invitation to meet and discuss the proposed amendment to Rule 44.2. We have identified two possible dates for meeting: Friday, February 27 (preferred) and Friday,
February 13. We believe that four hours should be set aside for this meeting. To accomodate those
who will be travelling to the Orlando area for this meeting, the time of the meeting should not occur
prior to 10:00 a.m.
The place of the meeting is identified as tha Law Offices of Shuffield Lowman & Wilson whose
address is 1000 Legion Place, Suite 1700, Orlando Florida 32801. We appreciate the generosity of this
law firm and particularly Dana Crosby, Chair of the City, County and Local Government Law Section,
who is employed at this firm.
Please reply with your available dates and preferred times for meeting. We will make every effort
to accomodate everyone's needs. Thank you for your participation and cooperation.

Marion J. Radson
Attorney-at-Law

Marion J. Radson
Attorney-at-Law
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Sellers, Lawrence E (TAL- X35670)
From:

Sent:
To:

Subject:

MAIL <Ethics_Opinions@flabar.org> on behalf of Ethics Opinions
<etopinion@flabar.org >
Monday, December 15, 2014 9:02 AM
pmccormack@sjdl.us; radsonmj@gmail.com; thieleh@leoncountyfl.gov;
hottinot@sibfl.net; larry@ringersmediation.com; mmoriarty@cityftmyers.com;
bbolves@mansonbolves.com; DLathom@MansonBolves.com;
colin.roopnarine@flofr.com; amy.mceachin@flofr.com; dnieman@pbcgov.org;
bgraham@carrallison.com; maryellen.clark@myfloridalegal.com;
pgougelman@cfl.rr.com; agarganese@orlandolaw.net; Thomas.Cioud@grayrobinson.com; CMorrison@flcities.com; wlcolbert@stenstrom.com; wingo@ufl.edu;
snagin@pch-iplaw.com; rlandy@dvllp.com; dcarlisle@dgfirm.com;
edelaparte@dgfirm.com; MCerice@wsh-law.com; jcole@wsh-law.com;
dgelber@gsgpa.com; Ellen.Simon@myfloridacfo.com; whh@metzlaw.com;
mjwhite@co.pinellas.fl.us; rbarack@ksblaw.com; garrett@purdylaw.com;
ilopez@citystaug.com; zahniser@bellsouth.net; rodstein@padulahodkin.com;
bobhustead@embarqmail.com; Ralf@RalfBrookesAttorney.com; hal@flpba.org;
Croe@bmolaw.com; Andrew.Lannon@palmbayflorida.org; Jason.Unger@grayrobinson.com; dph@horan-wallace.com; Sellers, Lawrence E (TAL- X35670);
wdillon@lawfla.com; Croe@bmolaw.com; MDribin@harpermeyer.com;
miranda.fitzgerald@lowndes-law.com; AMayer@capcityconsult.com;
alicia.lewis@gmlaw.com; martin.dix@akerman.com; dana.crosby@ocfl.net
Rule 4-4.2 (Communication with Represented Persons) Proposed Amendments

The Board Review Committee on Professional Ethics met on Thursday, December 11, 2014 and heard comments
regarding proposed amendments to Rule 4-4 2 (Commumcat1on With Represented Persons) from Manon Radson (City County & Local Government Law
Section), Patnck McCormack (Fionda Assoc1at1on of County Attorneys) and Michael Gelfand (Real Property Probate and Trust Law Sect1on)
The committee urged the proponents of the amendments to rev1ew the comments received on the proposal and commumcate w1th those who have concerns about
the proposal to determine 1f the proposal can be re-wntten
The matter w111 return to the Board Review Committee on Professional Ethics at a later meeting
Sincerely,

Elizabeth Clark Tarbert
Ethics Counsel
The Florida Bar
651 E. Jefferson Street
Tallahassee, Florida 32399-2300
850/561-5780

Please note: Florida has very broad public records laws. Many written commumcations to or from The Florida Bar
regarding Bar business may be considered public records, which must be made available to anyone upon request. Your
e-mail communications may therefore be subject to public disclosure.
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Sellers, Lawrence E (TAL- X35670)
From:
Sent:
To:
Cc:
Subject:

Sellers, Lawrence E (TAL - X35670)
Monday, November 10, 2014 8:31AM
Daniel E. Nordby
'Fred Dudley'
UPDATE reproposed amendment to Rule 4-4.2; Communication with Person
Represented by Counsel:
Attachment to Hans email.pdf; Eminent Domain Committee Comment on Amd Rule 4-4
2 11-4-14.pdf; RPPTL Comments on 4-4.2.pdf

Attachments:

Dan-Here are some new developments regarding the proposed amendment to Rule 4-4.2, Communication with Person
Represented by Counsel:

As you will see from the November 7 email from Hans Ottinot pasted below, the proponents of the
amendment "intend to revise the proposed language, which is attached, to clarify that the no contact rule in
the government context or any context only applies when there is a threat of or pending litigation."
According to Hans' email, the specific revised language is:

"This rule does not preclude routine communications with government officials on strictly procedural matters,
or on general policy issues or other administrative matters that are not involving a claim, threatened or pending
litigation, or a matter the lawyer knows has been referred to the government lawyer."
Hans' email also refers to comments on the initial proposal from the Eminent Domain Committee. These
comments are attached.
And speaking of comments: the Real Property, Probate and Trust Law Section submitted comments on the
original proposal on Friday. These comments also are attached.
In light of these recent developments, President Greg Coleman has advised that this matter will be considered
by the Board Review Committee on Professional Ethics at its meeting on December 11, but that the proposal
will NOT be considered by the full Board of Governors at its meeting on December 12.
Please let me know if you have any questions.
Thanks.
Larry

Lawrence Sellers

I Holland & Knight

Partner
315 South Calhoun Street, Suite 600 I Tallahassee FL 32301
Phone 850.425.5670 I Fax 850.224.8832
larry.sellers@hklaw.com I www.hklaw.com
---~---

-~

--- - -- - - -

Add to address book

--

-

---

- -

--

I View professional biography
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From: Hans Ottinot [mailto:HOttinot@sibfl.net]
Sent: Friday, November 07,2014 3:52PM
To: Gregory W. Coleman
Cc: John F Harkness; ramon.abadin@sedgwicklaw.com
Subject: Revised Language for Comment for Rule 4-4.2

President Coleman:
As indicated in my previous email to you, I had a conference call with members of both Government lawyers
sections today. The goal of the conference call was to address concerns raised by other sections relating to the
proposed revisions to the Comment. It is important to note that our section have made a concerted effort to
discuss our proposed revisions with other sections to resolve issues prior to the meeting on December 11, 2014.
Essentially, our goal, which is the goal of all lawyers, is to protect the attorney-client privilege in the context of
a claim, a threat of or pending litigation. The Rule supports the protection of such an important
privilege. Based on our discussion this morning, we intend to revise the proposed language, which is attached,
to clarify that the no contact rule in the government context or any context only applies when there is a threat of
or pending litigation. As such, I am providing you with the following revised language below that we intend to
submit to address all concerns:
"This rule does not preclude routine communications with government officials on strictly procedural matters,
or on general policy issues or other administrative matters that are not involving a claim, threatened or pending
litigation, or a matter the lawyer knows has been referred to the government lawyer."
Please provide me with comments if any. As you can see, we are merely protecting the attorney-client privilege
in the context oflitigation. As you may know, state law requires claimants to file tort claims with government
entities under Section 768.28, Florida Statutes, before a lawsuit is filed. The attorney-client should apply in
such circumstances. I certainly believe that our position is consistent with the intent and purpose of Rule 44.2. We have no intention of precluding lawyers/lobbyist from contacting staff on matters where there is no
claim, threat of or litigation. I do not understand the objections of the eminent domain lawyers. I have been
involved in 5 eminent domain cases with a total compensation amounts over $40 Million Dollars and the Rule
has never been an issue. If you have any questions about their objections, we can discuss further.
We will forward our revise language to Elizabeth Talbert in the near future. I just want you know that we are
working hard to resolve this matter.
Regards,
Hans

Hans Ottinot
City Attorney
18070 Collins Avenue, 4th Floor
Sunny Isles Beach, FL 33160
Tel: (305) 792-1702
Fax: (305) 792-1562
Email: hottinot@sibfl.net
www.sibfl.net
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Proposed Revisions to the Fifth Fu'l Paragraph to the Comment to Rule 4-4.2:

This rule does not preclude communication with a represented person who
is seeking advice from a lawyer who is not otherwise representing a client in the
matter. A lawyer may not make a communication prohibited by this rule through
the acts of another. See rule 4-8-4(a). Parties to a matter may communicate directly
with each other, and a lawyer is not prohibited from advising a client concerning a
communication that the client is legally entitled to make, provided that the client is
not used to indirectly violate the Rules of Professional Conduct. Also, a lawyer
having independent justification for communicating with the other party is
permitted to do as set forth in subdivision (a.). Permitted communications, include,
for example, the right of a lawyer who is a party to a eontroversy dispute with a
government agency to speak with government officials about the matter. This rule

does not preclude routine communications with government Q[ficials on strictlv
procedural matters, or on general policv issues or other administrative matters
that are not involving a legal matter. claim or threatened or pending litigation.
Also. in representing a client who has a dispute in a matterwith a government
agency. a lawYer may communicate with the elected officials who have authority
over such qgencv and who are represented by a lauzyer in the matter only under
the following circumstances: 11 in writing. ifa copy Q[the writing is
contemporaneouslY delivered to the government attornev who represents said
officials: 2_) orally. upon adequate and meaningful prior notice to the
government attorney who represents said officials; or 31 a gavernmcnt aflker

.

or haerd as part of a public h.earing when an administrative or quasi-judicial matter
is pending before that agency as permitted by rules 4-3.5 and 4-3. 9.
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Proposed Amendment

RULE 4-4.2 COMMUNICATION WITH PERSON REPRESENTED BY COUNSEL

(a) In representing a client, a lawyer must not communicate about the subject of the representation
with a person the lawyer knows to be represented by another lawyer in the matter, unless the lawyer has
the consent of the other lawyer. Notwithstanding the foregoingHowever, a lawyer may, without ffiieh
prior consent, communicate with another's client to meet the requirements of any court ru1e, statute or
contract requiring notice or service of process directly on a person, in which event the communication is
strictly restricted to that required by the court rule, statute or contract, and a copy must be
contemporaneously provided to the represented person's lawyer.
(b) An otherwise unrepresented person to whom limited representation is being provided or has
been provided in accordance with Rule Regulating The Florida Bar 4-1.2 is considered to be
unrepresented for purposes of this rule unless the opposing lawyer knows of, or has been provided with,
a written notice of appearance under which, or a written notice of the time period during which, the
opposing lawyer is to communicate with the limited representation lawyer as to the subject matter within
the limited scope of the representation.

Comment

This rule contributes to the proper functioning of the legal system by protecting a person who has
chosen to be represented by a lawyer in a matter against possible overreaching by other lawyers who are
participating in the matter, interference by those lawyers with the client-lawyer relationship, and the
uncounseled disclosure of information relating to the representation.
This rule applies to communications with any person who is represented by counsel concerning the
matter to which the communication relates.
The rule applies even though the represented person initiates or consents to the communication. A
lawyer must immediately terminate communication with a person if, after commencing communication,
5

the lawyer learns that the person is one with whom communication is not permitted by this rule.
This rule does not prohibit communication with a represented person, or an employee or agent of
such a person, concerning matters outside the representation. For example, the existence of a
controversy between a government agency and a private party, or between 2 organizations, does not
prohibit a lawyer for either from communicating with nonlawyer representatives of the other regarding a
separate matter. If a lawyer does not know whether the government agency, private person or
organization is represented in a matter, the lawyer should make inquiry, and in all instances, identify
himself or herself as a lawyer who is representing a client. Nor does this
This rule does not preclude communication with a represented person who is seeking advice from a
lawyer who is not otherwise representing a client in the matter. A lawyer may not make a
communication prohibited by this rule through the acts of another. See ru1e 4-8.4(a). Parties to a matter
may communicate directly with each other, and a lawyer is not prohibited from advising a client
concerning a communication that the client is legally entitled to make, provided that the client is not
used to indirectly violate the Rules of Professional Conduct. Also, a lawyer having independent
justification for communicating with the other party is permitted to do so as set forth in subdivision
fru. Permitted communications include, for example, the right of a lawyer who is a party to a
controversy with a government agency to speak with government officials about the matter, or the right
of a lawyer to speak with government officials about a matter on the lawyer's own behalf. Also, in
representing a client in a matter with a government agency, a lawyer may communicate with a
government officer or board as part of a public hearing when an administrative or quasi-judicial matter
is pending before that agency as permitted by rules 4-3.5 and 4-3.9.
In the case of a represented organization, this rule prohibits communications with a constituent of
the organization who supervises, directs, or regularly consults with the organization's lawyer concerning
the matter or has authority to obligate the organization with respect to the matter or whose act or
omission in connection with the matter may be imputed to the organization for purposes of civil or
criminal liability. Consent of the organization's lawyer is not required for communication with a former
constituent. If a constituent of the organization is represented in the matter by the agent's or employee's
own counsel, the consent by that counsel to a communication will be sufficient for purposes of this
ru1e. Compare rule 4-3.4(f). In communication with a current or former constituent of an organization,
a lawyer must not use methods of obtaining evidence that violate the legal rights of the
organization. See ru1e 4-4.4.

The prohibition on communications with a represented person only applies in circumstances where
the lawyer knows that the person is in fact represented in the matter to be discussed. This means that the
lawyer has actual knowledge of the fact of the representation; but ffii6h.-actual knowledge may be
inferred from the circumstances. See terminology. Thus, the lawyer cannot evade the requirement of
obtaining the consent of counsel by closing eyes to the obvious.

In the event the person with whom the lawyer communicates is not known to be represented by
counsel in the matter, the lawyer's communications are subject to rule 4-4.3.

Composed by on 1211612013 at 04:00PM
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November 7, 2014

Via Email and U.S. Mail
Email: eto@flabar.org

Elizabeth C. Tarbert, Esq.
The Florida Bar
651 E. Jefferson Street
Tallahassee, Florida 32399-2300
Dear Ms. Tarbert:
Re:

Proposed Amendment to Comment on Fla. Bar Rule 4-4.2
Regarding Communications with Governmental Agencies
Represented By Counsel

Dear Ms. Tarbert:
The members of the Real Property, Probate & Trust Law Section of
the Florida Bar (the "RPPTL Section") represent owners, buyers, sellers,
lenders, developers, title agents and others involved in all facets of real
property transactions. The RPPTL Section is the largest section of the
Florida Bar, having over 10,000 members practicing in the areas of real
estate, construction, probate, trust and estate law. Our members are
dedicated to serving the public in these fields of practice. The RPPTL
Section produces educational materials and seminars, assists the public pro
bono, drafts legislation and rules of procedure, and occasionally offers
advice to the judicial, legislative and executive branches to assist on issues
related to our fields of practice.
Thus, the RPPTL Section, with a large number of members
integrally involved in the process of seeking entitlements associated with
the ownership, and at times, development of real estate across Florida,
respectfully submits the following comments with regard to the proposed
amendment to the Comment on Florida Bar Rule 4-4.2 regarding

Elizabeth C. Tarbert, Esq.
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communications with governmental agencies represented by counsel ("Proposed Amendment"). 1
The Proposed Amendment seeks to overturn the decision in Florida Bar v. Tobin, Florida
Bar Case No. 70,451B (October 21, 2013) which interpreted the comments to Florida Bar Rule
4-4.2 regarding communications with persons represented by counsel. Without a lengthy
discussion of the merits of the opinion rendered in Tobin, the decision was perceived by some
practitioners as an extension of the independent justification exception to Rule 4-4.2, to a degree
that the exception swallowed the rule. In response, however, an amendment is proposed which
has the effect of overhauling the current landscape and would significantly limit the ability of a
citizen represented by counsel to communicate and interact with elected and appointed officials,
local and state agencies and all of their staff, in connection with matters before those
governmental bodies or agencies. In addition the Proposed Amendment creates traps for the
practitioner, tips the balance of communications in favor of those with greater resources,
infringes upon the constitutionally protected right to petition government and proposes drawing
lines that are confusing and impractical.
The Section recommends that the Proposed Amendment be rejected. An executive
summary of our attached white paper follows.
The Independent Justification Exception

As currently drafted, the Comment to Rule 4-4.2 recognizes the special place in
American jurisprudence protecting against and disfavoring barriers to communications between
citizens and their government~ by providing an independent justification exception from the
Rule:
Also, a lawyer having independent justification for communicating with the other
party is permitted to do so. Permitted communications include, for example,
the right of a party to a controversy with a government agency to speak with
government officials about the matter.
(Emphasis added). Thus, a citizen who does not believe that he or she has the ability to
communicate effective]y with a governmental body or agency is not disadvantaged by
retaining counsel as compared to an opposing party who either has confidence in his or
her communication skills or has the resources to retain lobbyists and others (land
planners, engineers, environmental consultants and the like) to communicate directly with
a governmental body or agency.

The Section's response and recommendation analyzes what we understand to be the most
recent version of the proposed changes to the Comment to Rule 4-4.2 submitted after the Board
of Governor's July, 2014 meeting. In this regard, representatives of the RPPTL Section
communicated our concerns to the City, County and Local Government Section, and while we
were not able to reach agreement, the RPPTL Section appreciates the opportunity for
professional dialogue with members from our fellow Section.

Elizabeth C. Tarbert, Esq.
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The Proposed Amendment
The version of the Proposed Amendment which is the basis of the Section's Comments is
the following version which seeks to limit the independent justification exception by revising the
Comment to provide as follows:
This rule Wei' does not this rule preclude communication with a
represented person who is seeking advice from a lawyer who is not
otherwise representing a client in the matter. A lawyer may not make a
communication prohibited by this rule through the acts of another. See
rule 4~8.4(a). Parties to a matter may communicate directly with each
other. and a lawyer is not prohibited from advising a client concerning a
communication that the client is legally entitled to make, provided that the
client is not used to indirectly violate the Rules of Professional Conduct.
Also, a lawyer having independent justification for communicating with
the other party is permitted to do so as set forth in subdivision (a).
Pennitted communications include, for example, the right of a lawyer who
is a party to a dispute coa.troversy with a government agency to speak with
government officials about the matter. This rule does not preclude routine
communications with government officials on strictly procedural matters.
or on general policy issues or other administrative matters that are not
involving a legal matter, claim or threatened or pending litigation. Also in
representing a client who has a dispute in a matter with a government
agency. a lawyer may communicate with the elected officials who have
authority over such agency and who are represented by a lawyer in the
matter only under the following circumstances: 1) in writing, if a copv of
the writing is contemporaneously delivered to the government attorney
who represents said officials: 2) orally, upon adequate and meaningful
prior notice to the government attorney who regresents said officials; or 3)
as part of a gublic hearing when an administrative or quasi-judicial matter
is pending before that agency as permitted by rules 4·3.5 and 4-3.9.
[strikethrough/underlined language represents the proposed revisions to the Comments.]

The Imnact of the Proposed Amendment
The Proposed Amendment creates numerous substantive and procedural concerns, each
of which provides a separate and independent justification for its rejection.
•
•

The ..independent justification" exception is limited without a full analysis.
The Proposed Amendment does not acknowledge that in dealing with
governmental bodies or agencies it is common to seek administrative, judicial and
legislative remedies at the same time and access to other remedies may be limited
by the Proposed Amendment.
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•

•

•
•
•

The Proposed Amendment does not balance the need to protect the attomey~client
relationship with the rights of citizens (through their lawyers) to engage their
elected and appointed officials and does not acknowledge Florida's open
government system.
A narrow interpretation of the Proposed Amendment could interfere with a
represented party's ability to interact with governmental or agency staff on issues
betbre they rise to the level of contention much less litigation.
The Proposed Amendment is overkill to address the facts of one problematic case.
The Proposed Amendment includes terms that are not adequately defined.
Ultimately, the Proposed Amendment limits access to elected officials.

In addition, the Section believes the Proposed Amendment will have the following
significant impacts:
Constitutionality. Modifying the Comments to the Rule will impede the normal interplay
between citizens and the government, in which citizens (with and without legal representation)
play an integral and fundamental role. Specifically, the Proposed Amendment paves the way for
required government lawyer involvement in the daily non-judicial dialogue and resolution of
administrative, regulatory and related governmental matters. The legislative, regulatory and
other executive branch/governmental functioning will be heavily "chilled" by inhibiting the free,
efficient and normal discussion between a citizen participating in the process of "governing"
(e.g., a zoning matter) and the governmental body or agency charged with oversight
responsibility. Delay, expense and inefficiency will be unnecessarily introduced into a process
that has worked and continues to work. And, most importantly, the Proposed Amendment casts
an unduly large net by introducing an overlay of legal formality that substantially inhibits the
right of Florida citizens to petition government and redress their grievances.
Fiscal Impact on State and Local Governments. The Proposed Amendment would have
an immediate and substantial adverse fiscal impact, requiring governmental bodies and agencies
to allocate significant resources to legal departments because seemingly every communication by
a citizen's counsel to the governmental body or agency will, if nothing else but in caution, be
routed through the governmental legal department. In addition to the direct personnel expenses,
handling citizen communications and decision making will take immeasurably longer, further
raising the cost. Moreover, it is highly likely that many compromises previously achieved as part
of the normal give and take process that one encounters going through governmental proceedings
will be thwarted by the Proposed Amendment, thereby increasing the chances of the need for
subsequent litigation and the attendant costs for both the public and private sectors.
Direct Economic Impact on Private Sector. The Proposed Amendment and subsequent
interpretation and application would have an adverse economic impact on the private sector, in
that involvement of attorneys for the govemmental bodies or agencies could extend the time
needed to seek a remedy, thus causing the private sector to spend more money.
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RPPTL Section Recommendation

The RPPTL Section recommends that the Proposed Amendment be rejected. While
protecting government officials and employees from overreaching attorneys may be an important
goal, the decision which is the basis of the Proposed Amendment is insufficient to warrant the
proposed substantial and far reaching overhaul of the law in light of the practical, political and
constitutional implications it raises. The old adage, "bad facts make bad law" comes to mind in
this situation. If the Proposed Amendment is not rejected outrigh4 other possible alternatives
should be considered because the Proposed Amendment, as written, puts any client that is
represented by legal counsel and does not have resources to retain lobbyists and other
communicators at a significant disadvantage. At the very least, instead of approaching
amendments to the Comments in a piecemeal fashion, a separate committee should be created to
consider whether the Rule itself should be amended and/or whether amending and clarifying the
Comments section in a holistic manner is more appropriate.
If you have questions or need additional infom1ation regarding these positions, please do

not hesitate to contact me.

Cc:

(w/enclosures)
Gregory W. Coleman, Esq. (via email)
Ramon A. Abadin, Esq. (via email)
Sandra F. Diamond, Esq. (via email)
Laird A. Lile, Esq. (via email)
Andrew B. Sasso, Esq. (via email)
Michael J. Gelfand, Esq. (via email)
Deborah P. Goodall, Esq. (via email)
Andrew M. O'Malley, Esq. (via email)

RRAL PROPERTY, PROBATE & TRUST LAW SECTION
WHITE PAPER
IN OPPOSITION TO
PROPOSED AMENDMENT TO COMMENT ON FLA. BAR RULE 4-4.2
{Regarding Communications With Governmental Agencies Represented By Counsel)

I.

SUMMARY

~rhe

Proposed Amendment seeks to overtum the decision in Florida Bar v. Tobin, Florida Bar
Case No. 70,451B (October 21, 2013) which interpreted the comments to Florida Bar Rule 4-4.2
regarding communications with persons represented by counsel. The stated justification for the
Proposed Amendment is:
. . . a lawyer communicated directly with govemment officials, citing to the
comment which states '"Also, a lawyer having independent justification tor
communicating with the other party is pern1itted to do so.
Permitted
communications include, for example, the right of a party to a controversy w1th a
government agency to speak with government officials about the matter.··

In summary, the Proposed Amendment would significantly limit the ability of a Citizen
represented by counsel to communicate and interact with elected and appointed oft1cials local
and state agencies and all of their staff: in connection with matters before those elected
governmental bodies or agencies. The Proposed Amendment creates traps for the practitioner,
tips the balance of communications in favor of those with greater resources, infringes upon the
constitutionally protected right to petition government, and proposes drawing lines that are
confusing and impractical.
H.

CURRENT STATUS OF RULE

A.

Rule 4-4.2 of the Florida Bar

Rule 4-4.2(a) of the Rules Regulating the Florida Bar provides:
In representing a client, a lawyer shall not communicate about the subject of the
representation with a person the lawyer knows to be represented by another
lawyer in the matter, unless the lawyer has the consent of the other lawyer.
Notwithstanding the foregoing, an attorney may, without such prior consent,
communicate with another's client in order to meet the requirements of any court
rule, statute or contract requiring notice or service of process directly on an
adverse party, in which event the communication shall be strictly restricted to that
required by the court rule, statute or contract, and a copy shall be provideJ to the
adverse party's attorney.

00402265·1

1

Undoubtedly recognlZlng the special place in American jurisprudence disfavoting
barriers to communications between citizens and their government, - - twice
encapsulated, at the start of the Bill of Rights (right " ... to petition the Government for a
redress of grievances." U.S. Const., Amend I) and the Declaration of Rights {right " ... to
petition tbr redress of grievances .. , Fla. Const, §5), - - the Comment to this Rule which is
the subject ofthc Proposed Amendment currently provides:
This rule does not prohibit communication with a represented person, or an
employee or agent of such a person, concerning matters outside the
representation.
For example, the existence of a controversy between a
government agency and a private party, or between 2 organizations, does not
prohibit a lawyer for either ti·om communicating with nonlawyer representatives
of the other regarding a separate matter.
Nor does this rule preclude
communication with a represented person who is seeking advice from a lawyer
who is not otherwise representing a client in the matter. A lawyer may not make
a communication prohibited by this rule through the acts of another. See rule 48.4(a). Parties to a matter may communicate directly with each other, and a
lawyer is not prohibited from advising a client concerning a communication that
the client is legally entitle to make, provided that the client is not used to
indirectly violate the Rules of Professional Conduct. Also, a lawyer having
independent justification for communicating with the other party is permitted to
do so. Permitted communications include,_ for example, the right of a party to a
controversy with a government agency to speak with government officials about
the matter.
(Emphasis added). Thus, a citizen who does not believe that he or she has the ability to
communicate effectively with an elected body or governmental agency is not
disadvantaged by retaining counsel as compared to an opposing party who either has
confidence in his or her communication skills or has the resources to retain lobbyists or
other professionals (land planners, engineers, environmental consultants, etc.) to
communicate directly with a governmental body or agency.

B.

Opinions Interpreting/Applying the Rule

Four Florida Bar Ethics Opinions fi·ame this discussion.
1.

Florida Bar Ethics Opinion 78-4

Approaching the issue generally, in a corporate rather than governmental context, Opinion 78-4
made findings relative to when representation of a party commences, specifically whether
litigation must have commenced, and who in the corporate structure is considered to be a party
within the meaning of the Rule, finding;
a.
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representation of party commences whenever an attorney-client
relationship has been established with regard to the matter in question,
regardless of whether or not litigation has commenced. In the opinion of
2

the majority of the Committee, in the case of even an individual or
corporation that has general counsel representing the individual or
corporation in all legal matters, the DR would require communication on
the matter to be with the party· s attorney. and
b.

in the opinion of the majority of the Committee, the rule will apply to
officers, directors, or managing agents of the corporation but will not
apply to other employees of the corporation unless they have been directly
involved in the incident or matter giving rise to the investigation or
litigation.

2.

Florida Bar Ethics Opinion 87-2

Narrowing the issue, Opinion 87-2, discussed the Rule as applied to a government agency
represented by counsel, finding:
[ w ]hen the opposing party is a government agency represented by counsel,
an attorney may not communicate concerning the matter with the agency's
management or any other employee whose act or omission in connection
with the matter may be imputed to the agency or whose statement may
constitute an admission on the party of the agency, unless consent of the
agency's counsel is obtained.

3.

Florida Bar Ethics Opinion., 09-1

Further narrowing, and seeking to address thresholds, Opinion 09-l interpreted the Rule,
providing answers to three specific questions:

a.

Are all persons within an organization represented by the organization's
counsel

tor the purposes ofthe rule?

Consent is required before communicating with State Agency's officers,
directors or managers, or employees who are directly involved in the
matter, or with public officials or employees whose acts or omissions in
connection with the matter can be imputed to State Agency.

b.

When does the prohibition arise?
Rule 4-4.2 is not limited to matters in litigation and may extend to matters
on which litigation has not yet commenced. as well as to specific
transactional or non-litigation matters on which the agency's lawyer is
provid1ng representation. Pursuant to the language of tl1e Comment,
however, direct communications with represented persons, including
protected employees, on matters other than speciiic matters for which the
agency lawyer is providing representation are pennissible.
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c.

Does general counsel etTectivcly represent the agency on all matters,
merely by virtue of being in the continuous employ of the agency, thus
preventing all communications with the State Agency's public officials
and employees on all subjects?
The Comments suggest that this is not the intent of the Rule. The
Comments expressly recognize that lawyers with an .. independent
justification'· may communicate with a represented party. The Rule does
not prohibit a lawyer from communicating with other agency employees
who do not fall within the above categories, nor does it prohibit a lawyer
from communicating with employees who are considered represented by
State Agency's lawyer for purposes of this rule on subjects unrelated to
those matters in which the agency lawyer is actually known to be
providing representation.

4.

The Tobin Case

The Florida Bar v. Tobin, Florida Bar Case No. 70,451B. (October 2L 2013), involved a land
use attorney seeking redress from a county government for a client and at the same time
representing the client in a circuit court action against the county. Essentially, there were two
forums in which Tobin was advocating for his client, both with overlapping subject matter.
Tobin was alleged to violate the Rule when Tobin met with the County Commission and,
because of the overlapping nature of the issues, some of the conversations that occurred
pertained to the pending Circuit Court litigation.
Tobin clarifies the distinction
communication is, or is not,
communications from other
government, the Reteree found

made in Opinion 09-1 seeking to define thresholds for when
appropriate, by example. Expressly ditlerentiating litigation
circumstances of traditional citizen redress or petitioning
no violation stating:

Respondent" s communications were independently justified as
contemplated by the above referenced comment. The issues raised
in Respondent's communications were squarely part of his efforts
to convince county officials to grant his client administrative relief,
or to reconsider previous action that was adverse to his client, and
were, theretore, permitted communications. Even if some of his
communications to county officials were also related to the subject
matter of the lawsuit, the Comment to Rule 4-4.2 permits the
communication with a government agency if the
communication is indepcndentlv iustified.
The Florida Bar v. Tobin, Fla. Bar Case No. 70,451 B. (Oct. 21, 20 13). (Emphasis added).

The Referee continued, discussing Ethics Opinion 09-1 and expressly distinguishing Tobin fi·om
that Opinion, stating that:
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[t]he Florida Bar's reliance on Ethics Opinion 09-l, does not
change the analysis or conclusions herein because the
circumstances set tbrth in that Opinion are different than the matter
at hand. In the context of representing a client in a local zoning
dispute, as Respondent was doing here, attorneys may be required
to participate in the formal or informal administrative arena (to
gather information, to make a record and to exhaust administrative
remedies), the quasi-judicial arena, and in litigation, all at the same
time. These are precisely the types of parallel proceedings that
at·e squarely addressed in the Comment to Rule 4-4.2 and are
not construed in Opinion 09-1.''
(Emphasis added.) Thus, the Reteree recognized the multi-faceted, and historically appropriate
role of counsel directly communicating with a governmental agency. even when the agency is
represented by counsel.
III.

EFFECT OF PROPOSED CHANGES

A.

The Proposed Amendment to Rule 4-4.2 Comment

The Proposed Amendment to the Comment in florida Bar Rule 4-4.2 (regardmg
communications with persons represented by counsel), came about because of concern over
Tobin, a d1sciplinary proceeding, and its interpretation of the independent justification
exception provided in the Comments to the Rule. The cun·ent version of the Proposed
Amendment seeks to limit the independent justification exception by separating existing
paragraph 4 into two paragraphs and revising it to provide as follows:
This rule N-ef does not this Ft!l-e preclude communication with a
represented person who is seeking advice from a lawyer who is not
otherwise representing a client in the matter. A lawyer may not make a
communication prohibited by this rule through the acts of another. See
rule 4~8.4(a). Parties to a matter may communicate directly with each
other, and a lawyer is not prohibited from advising a client concerning a
communication that the client is legally entitled to make, provided that the
client is not used to indirectly violate the Rules of Professional Conduct.
Also, a tawyer having independent justification for communicating with
the other party is permitted to do so as set forth in subdivision (a).
Permitted communications include, for example, the right of a lawyer \Vho
is a party to a dispute eerrt£~ with a government agency to speak with
government officials about the matter. This rule does not prec1ude routine
communications with government officials OJ:} strictly procegural matter~
or on general policy l$..sues or other administrative matters that are not
involving a legal matter, claim or threatened or pending litigation. Also in
representing a client who has a dispute in a matter with a government
agency. a Iawver may communicate with the elected o(ficials who have
authority over such agency and who are represented by a lawyer in the
5

matter only under the following circumstances: 1) in writing,jf.~t::.OPJ'_QJ
the writing is contemporaneously de1ivered to the government attomcy
who represents said officials; £)__Qr_illY,_..!:!,Pon adequate and meaningful
prior notice to the governmentattomey who represents said officials; or 3)
as part of a public hearing when an administrative or quasi-judicial matter
is pendin_g_betore that agency as pennitted by rules 4-3.5 and 4-3.9.
(strikethrough/underlined language represents the proposed revisions to the Commcnts.) 1
B.

Argument in Support

Proponents of the Proposed Amendment argue that the Tobin decision conf1icts with certain
provisions in Opinion 09-1, that Tobin effectively modified Opinion 09-1 and inappropriately
extended the independent justification exception in the Rule. Proponents assert that Opinion 091 correctly appbes Rule 4-4.2. Thus, the Proposed Amendment would codify that interpretation,
limiting the independent justification exception as construed by the Referee, so that the exception
docs not swallow the rule:

.. .if such direct communications [as in Fla. Bar v. Tobin] with
represented persons are allowed by the "independent justification''
language from the Comment to Rule 4-4.2, there is no meaningful
prohibition of direct contact Within the context of represented
government oftlcials and employees, even direct questioning of
those officials pertaining to matters in litigation without notice to
the government counsel appears to be acceptable.
Florida Association of County Attorneys ("FACA'') Letter Re: Rule 4-4.2 (Febnmry 20, 2014 ).
FACA argues that the proposed amendment protects government clients ti·om over-reaching
attorneys who contact government employees in an attempt to influence ongoing litigation.

C.

Argument in Opposition/Potential Issues Created by tbe Amendment

The Proposed Amendment does not recognize the distinction between an attorney representing a
client before an elected body (I.e. city commission), appointed body (i.e. zoning board) or
agency in matters such as a comprehensive plan amendment, rezoning request, site plan or other
permit application, as opposed to an attorney representing a client in a clearly declared dispute.
In fact, the Proposed Amendment muddies the distinction~ making it less clear as to when an
attorney may interact with governmental staff.

The Section's response and recommendation analyzes what we understand to be the most
recent version of the proposed changes to the Comment to Rule 4-4.2 submitted after the Board
of Governor's July, 2014 meeting. In this regard, representatives ofthc RPPTL Section
communicated our concerns to the City, County and Local Government Section, and while we
were not able to reach agreement, the RPPTL Section appreciates the opportunity for
professional dialogue with members from our fellow Section.
1
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While it is clear that the Rule applies to instances beyond litigation (See Ethics Opinion 87~2),
when a governmental entity is involved, communications with elected and appointed officials
should not be hampered. Moreover, it is in the context of these separate informational meetings
with elected officials, which are then disclosed on the record in the public hearing as "ex parte
communications'' under the mle established in Jennings v. Dade County, 589 So.2d 1337 (Fla.
3d DCA l 991 ), that information is shared so that in the subsequent public meeting the elected
officials can make informed decisions. FUI1hermore. it is these types of information exchanges
that frequently allow compromises to be reached in the public hearings, thereby avoiding the
need for judicial redress or continued litigation on another front. Finally, the loss of this access to
elected officials and agency personnel by citizens represented by counsel would affect both
proponents and opponents of the particular comprehensive plan, rezoning, site plan or other
pennit application.
The Tobin decision was fact specific, and expressly distinguished Opinion 09-1; therefore the
current situation does not require an amendment to the Comments.

D.

Constitutional Overtones

Modit)ring the Rule will impede the normal interplay between citizens and their govemment in
which citizens (with and without representation) p1ay an integral and fundamental role,
Specifically, the Proposed Amendment paves the way for required government lawyer
involvement in the daily non-judicial dialogue and resolution of administrative, regulatory and
related governmental matters. The legislative, regulatory and other executive
branch/governmental functioning will be heavily "chilled'' by inhibiting the free, eff1cient and
nonnal discussion between a citizen pa11icipating in the process of ·•governing" (e.g., a zoning
matter} and the governmental body or agency charged with oversight responsibility. Delay,
expense and inefficiency will be unnecessarily introduced into a process that has worked and
continues to work. And, most importantly, the Proposed Amendment casts an unduly large net
by introducing an overlay of legal f(nmality that substantially inhibits the right of Florida citizens
to petition government and redress their grievances.

I.

Florida's Constitutional Framework
a.

Article I, Section 5: Right to Assemble. "The people shall have the right
to peaceably assemble, to instmct their representatives and to petition tbr
redress of grievances.''

b.

Article l, Section 24: Access to Publ1c Records and Meetings.

"(a.)

Every person has the right to inspect or copy any public record made or

received in connection with the ofticiai business of any public body, oft1cer, or employee
of the state, or persons acting on their behalf: except with respect to records exempted
pursuant to thjs section or specifically made cont1dentia1 by this Constitution. This
section specifically includes the legislative, executive, and judicial branches of
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government and each agency or dt!partment created thereunder; counties. municipalities,
and districts; and each constitutional officer. board, and commission, or entity created
pursuant to law or this Constitution.
(b.)

All meetings of any collegial public body of the executive branch of state

government or of any collegial public body of a county, municipality. school district, or
special district, at which official acts are to be taken or at which public business of such
body is to be transacted or discussed, shall be open and noticed to the public and
meetings of the legislature shall be open and noticed as provided in Article m, Section
4(e), except with respect to meetings exempted pursuant to this section or specifically
closed by this Constitution.··

2.

Federal Constitutional Provisions
a.

First Amendment

"Congress shall make no law ....prohibiting ... or inhibiting the right of the people
peaceably to assemble, and to petition the government for a redress of grievances.··
The provisions of the First Amendment conccming redress of grievances have been applied to
the states under the Fourteenth amendment. DeJonge v. Oregon, 299 U.S. 242 ( 1937). From its
original parameters, the right to redress grievances and to '"petition., has been expanded to
include the '·approach of citizens or groups of them to administrative agencies... and to courts ..
. Certainly the right to petition extends to all departments of the Government. . .'' Eastern R.R.

Presidents

Cm~{erence

v. Trucking Unlimited, 404 U.S. 508, 510 (1972).

See, NMCP v.

Claiborne Hardware, Co., 458 U.S.886, 913-!5 ( 1982). Later cases have seemingly merged the
rights to petition government and redress !:,rrievances with the rights of assembly, speech and
press, thereby heightening their constitutional import even more. By chilling or burdening free
government access with unnecessary formality in areas of everyday regulation, discussion and
resolution, the Proposed Amendment threatens interference with the most fundamental of
citizens' rights, guaranteed by both the Federal and Flonda Constltutions and dating back to
Magna Carta ( 1215). See, C. Stephenson & F. March am, Sources of English Constitutional

History 125 (1937).

Ce11ainly~

less restrictive altematives abound to address any perceived or

actual concerns.
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E.

Summary of Issues and Concerns

In summary, the Proposed Amendment creates numerous substantive and procedural concerns
that militate towards rejection:

•
•
•

•

•

•
•
•
•

RECOMMENDATJONS

IV.

•

•

•

v.

0040126~

The "independent justification" provision i~ limited without a full analysis.
Access to an administrative remedy that does not involve a public hearing may be
limited by the Proposed Amendment (for the above-stated reasons).
The Proposed Amendment does not acknowledge that in dealing with
governmental agencies it is common to seek administrative, judicial and
legislative remedies all at the same time.
The Proposed Amendment does not balance the need to protect the attorney-client
relationship with the rights of citizens (through their lawyers) to engage their
elected and appointed officials and does not acknowledge Florida's open
government system.
A narrow interpretation of the Proposed Amendment could interfere with a
represented party's ability to interact with agency staff on issues before they arise
to the level oflitigation.
If the Proposed Amendment is adopted, what rules apply when an attorney is
acting as a registered lobbyist before the govemmcntal body or agency?
The Proposed Amendment is overkill to address the tacts of one problematic case.
The Proposed Amendment includes tenns that arc not adequately defined.
The Proposed Amendment limits access to elected officials.

The Proposed Amendment should be rejected. While protecting government
officials and emp1oyees from overreaching attorneys may be an important goal,
the dectsion which is the basis of the Proposed Amendment is insufficient to
warrant the substantial and far reaching overhaul or the law in light of the
practical, political and constitutional implications it raises. The old adage ''bad
facts make bad law" comes to mind in this situation.
If the Proposed Amendment is not reJected outright, other possible alternatives
should be considered because the Proposed Amendment, as written, puts any
client that is represented by legal counsel and docs not have resources to retain
lobbyists and other communicators at a significant disadvantage.
At the very least, instead of approaching amendments to the Comments in a
piecemeal fashion, a separate committee should be created to consider whether
the Rule itself should be amended and/or whether amending and claritying the
Comments section in a holistic manner is more appropriate.

FISCAL IMPACT ON STATE AND LOCAL GOVERNMENTS

1

9

The Proposed Amendment would have an immediate and substantial adverse fiscal impact,
requiring govemmental bodies and agencies to allocate signitkant resources to legal departments
because seemingly every communication by a citizen's counsel to the governmental body or
agency will, if nothing else but in caution, be routed through the agencies legal department In
addition to the direct personnel expenses, handling citizen communications and decision making
will tuke immeasurably longer, further raising the cost. Moreover, it is highly likely that many
compromises previously achieved as part of the normal give and take process that one encounters
going through governmental proceedings will be thwarted by the Proposed Amendment, thereby
increasing the chances of the need tor subsequent litigation and the attendant costs tor both the
public and private sectors.
VI.

DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR

The Proposed Amendment and subsequent interpretation and application would have an adverse
economic impact on the private sector, in that involvement of attorneys for the governmental
bodies and agencies could extend the time needed to seek a remedy, thus causing the private
sector to spend more money.
Vll.

CONSTITUTIONAL ISSUES

By chilling or burdening free government access with unnecessary formality in areas of everyday
regulation, discussion and resolution, the proposed amendments to Rule 4-4.2 threaten
interference with the most fundamental of citizens' rights, guaranteed by both the Federal and
Florida Constitutions.
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November 4, 2014

Via Electronic Mail c/o Elizabeth Clark Ta1·bert, Esg.,
Ethics Counsel, the Florida Bar
The Board of Governors of the Florida Bar
Re: Comment of the Eminent Domain Committee of the Florida Bar
Regarding the Proposed Amendment to Rule 4-4.2 of the Rules Regulating
the Florida Bar
Dear Board of Governors:
Pursuant to the request of Ms. Tarbert, this is the comment of the Eminent Domain Committee of
the Florida Bar (the "C01mmttee") regarding the proposed Amendment to Rule 4-4.2 of the Rules
Regulating the Florida Bar ("Proposed Amendment") relatmg to communicatiOns with
government officials. Although not every Committee member has provided input, from the
several Committee members that have, there appears to be a clear con<:;ensu'l among'>t Committee
members. As discussed more-fully herein, the vast majority of tbe members of the Committee
who have expressed an opinion have serious concerns about the Proposed Amendment and see
no need for it.

The Committee
The Committee has 72 members who approach eminent domain from varying perspectives. The
Committee is made up of both government employee attorneys and private practice attorneys.
The private practice attorneys represent: (i) both government entitles (and utilities) and
land/business owners in eminent domain matters; (ii) exclusively government agencies in these
matters; or (ii1) exclusively land/business owners in eminent dom,un matters. Some of the
attorneys practice exclusively m the area of eminent domain but many do not.
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Communications with Government Officials in Eminent Domain Practice
As part of eminent domain practice, attorneys representing land/business owners are always, or
virtually always, encouraged to negotiate with right of way or other like representatives of
government entities who are seeking to acquire property ("condemnors" or "condemning
authoritic~"). Often times, this negotiation is expected to, and docs, continue after an eminent
domain proceeding is filed.
Both attorneys for condemnors and attorneys representing land/business owners affected by
eminent domain proceedings ("condemnees") and/or planners and others providing expert
witness services to these parties also often communicate with government officials regarding the
potential ability to use and develop vacant property or the ability to "cure" or redevelop already
developed property affected by eminent domain proceedings under applicable regulations.
Sometimes, the government officials communicated with arc employees or JCpresentalives of the
condemnor (e.g., when a county is condemning authority and also has jurisdiction over the
regulation of the use of the property) and sometimes they are not (e.g., when the state is
condemning authority and a county or municipality has such jurisdiction).

The Committee's Consideration of the Proposed Amendment
Materials regarding the Proposed Amendment that have been circulated to Committee members
included the following: the text of the Proposed Amendment (including the version proposed by
the City, County, and Local Government Law Section oi the Florida Bar ("City, County, and
Local Government Law Section")); Rules Committee summary and history of events relating to
Proposed Amendment; correspondence of the Florida Association of County Attorney[-, and of
the City, County, and Local Government Law Section regarding the Proposed Amendment;
Professional Ethics Opinion of the Florida Bar 09-1; comments regarding the Proposed
Amendment; the Report of the Referee and other pleadings in Florida Bar v. Tobin; a summary
of Proposed Amendment prepared by Committee member Brjan Smith, Esquire; and an article
regarding the Proposed Amendment appearing in the Florida Bar News on September 1, 2014.
At a Committee meeting on October 17, 2014, the approximately 36 Committee members in
attendance were privileged to hear a presentation by Debora Comartie-Mincey, Member of the
Executive Council and Chair, Professionalism and Ethics of the City, County, and Local
Government Law Section of the Florida Bar and Marion J. Radson, Ex-Officio Member of the
Executive Council and Former Chair of the Section in support of the Proposed Amendment. Ms.
Comartie-Mincey and Mr. Radson were kind enough to also answer questions from Committee
members in attendance. Accordingly, the Committee members have had the opportunity to
become well-informed regarding the Proposed Amendment and we believe those that have
provided input used in preparing this comment are well-informed regarding the Amendment.
Several Committee members provided oral input at the October 17, 2014 Committee meeting
and several more have provided written input since that time.
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Comment
By vote at the October 17, 2014 meeting, it was unanimously agreed that the undersigned
Committee Chair, with the assistance of the above-named (in letterhead) Committee ViceChairs, would synthesize the input of the Committee members into this comment.
Committee members are proud of the high level of professionalism that exists in the practice of
eminent domain law and have largely not experienced i~sues with inappropriate contact between
attorneys representing clients and government officials. With the exception of one member, the
Committee members who have expressed an opinion agree that the Proposed Amendment is an
overreaction to an isolated situation. The Committee member who supports the amendment
explains that he has been involved in several circumstances where he represented government
clients and, without his knowledge, attorneys for private parties have attempted to obtain
admissions from his clients' employee~ which they can later use to improve their clients'
position. It is noteworthy that this Committee member advises that none of these situations
involved eminent domain matters.
The vast majority of the Committee notes that both right of way agents and government officials
involved in decisions about the use and development or Iedevelopment of land arc highly
sophisticated and often know as much or more about the issues an eminent domain attorney
would be communicating with them about. Indeed, the attorneys and/or their expert arc typically
seeking the government official's opinion about a land use matter. Thus, many of the concerns
about attorneys potentially having an advantage when dealing with less sophisticated nonattorneys which, seemingly, is the basis for Rule 4-4.2, do not apply when the communication is
with government officials.
The vast majority of Committee members are concerned that the Proposed Amendment flies in
the face of Florida's long history of open government and will present cumbersome and
unnecessary obstacles in the representation of their clients. The Proposed Amendment would
even appear to conflict with Florida's Public Records Laws as attorney would, seemingly, have
to obtain permission from a government attorney before even sending a public records request.
The Proposed Amendment may result in greater expense to clients and/or, because condemning
authorities generally have to pay reasonable attorney's fees in eminent domain proceedings,
condemnors, as attorneys will have to potentially expend time obtaining clearance for each and
every communication with a government official. Moreover, Committee members arc concerned
that potential clients may turn to non-attorney agents for representation, at least in prcsuit
negotiations, as these agents would not face these encumbrances. This has already occurred in
land use matters (e.g., land use changes and zoning approvals) where landowners arc often
represented by non-lawyers and this trend will accelerate and extend to other areas including
eminent domain if the Proposed Amendment is approved.
Committee members also feel the Amendment offered by the City, County and Local
Government Law Section which allows "routine communications with government officials on
strictly procedural matters, or on general policy issues or other administrative matters that are not
involving a legal matter, claim, or threatened or pending litigation'' constitutes an illusory
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exception since virtually everything arguably involves a legal matter, claim, or threatened or
pending litigation. Thus, the Committee recommends that there be no changes to Rule 4-4.2.
From the perspective of the Committee, the (albeit grammatically incorrect) expression "if it ain't
broke, don't fix it" applies and we urge the Board of Governors to reject the Proposed
Amendment.
On behalf of the Committee, I thank you for your consideration or this comment.

Bar
, muth, B.C.S.
Chair, Eminent Domain Committee
of the Florida Bar
cc:

Vice-Chairs and Committee members
Debora Comartie-Mincey, B.C.S.
Marion J. Radson, B.C.S.
Gary Blankenship
(all by electronic mail)

4

