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From the Chair
by Dan R. Stengle

The Administrative Law Section is
readying to present its most impor-
tant production of the year, the Year
2000 Pat Dore Administrative Law
Conference. This year’s Pat Dore
Administrative Law Conference  will
take place at the Turnbull Confer-
ence Center, FSU Center for Profes-
sional Development, on Thursday
and Friday, April 13 and 14, 2000.

It is, of course, fitting that this sig-
nificant conference is named in
memory of  the much-beloved Profes-
sor Pat Dore of the Florida State
University College of Law. In addi-
tion to being a highly regarded expert
in administrative law, Pat was active
in the work of the Administrative
Law Section, and particularly in the

Section’s Administrative Law Confer-
ence. As when Pat helped shape the
weighty agendas of the Administra-
tive Law Conference, the Pat Dore
Conference is designed to engage a
discussion at a sophisticated level of
topical and cutting-edge administra-
tive law issues. The tremendous suc-
cess of the Conference through the
years has been a tribute to not only
the hard work of its organizers and
speakers, but also, the meaningful
participation by administrative law
practitioners — both public and pri-
vate sector — and others with keen
interest in the field of administrative
law.

This year’s Pat Dore Conference
will take place during the height of

the 2000 Legislative Session. By the
time of the Conference, we will know
whether legislation impacting the
Administrative Procedure Act has a
chance of passage or has withered on
the legislative vine. As this issue goes
to press, legislation is being planned
that would shorten administrative
time frames, revise the summary
hearing process, increase attorney
fee limits under the Florida Equal
Access to Justice Act, and require
party participation in mandatory
pre-hearing settlement conferences.
These and other issues under consid-
eration by the 2000 Legislature will
set the stage for topical and timely
discourse among the Pat Dore Con-
ference participants.

The lawmaking role of the Legis-
lature will not be the only topic of leg-
islative interest, however. Legisla-
tive oversight of the Administrative
Procedure Act has been a particu-
larly thorny issue since the Admin-
istrative Procedure Act was adopted
in 1974. To provide continuous legis-
lative review of the rulemaking ef-
forts of agencies, the Legislature cre-
ated the Joint Administrative

Department of Revenue v.
Novoa: Will “Rights” Replace
“Interests” as the Standard For
Obtaining Relief Under the APA?
by Chris Bryant

The 1974 revision of Florida’s Ad-
ministrative Procedure Act, Chapter
120, sought to significantly change
the framework for the relationship
between the government and the
governed.  The revised Act

presented a more streamlined
means whereby individuals who felt
their substantial interests were be-
ing affected by agency action could
challenge the agency action in ad-
ministrative proceedings.1

Recent judicial and administrative
decisions, however, appear to limit
the availability of APA remedies to
situations in which a person’s rights,
rather than just interests, are af-
fected or determined.

In Department of Revenue v.
Novoa, 745 So. 2d 378 (Fla. 1st DCA
1999), the First DCA considered a
DOR policy which prohibited DOR
employees from filling out state or
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Procedures Committee as a check on
the exercise of legislative authority
delegated to the agencies. Has the
Joint Administrative Procedures
Committee served as an effective
check on delegated legislative au-
thority? Are there other models for
day-to-day  legislative oversight of
agency rulemaking that ought to be
considered?

Legislators have more recently
bristled at a number of court deci-
sions that were perceived as giving
too much deference to agency
rulemaking and agency interpreta-
tions of delegated legislative author-
ity. Increasing numbers of rules led
to the much-ballyhooed, and perhaps
just as much-maligned, gubernato-
rial rule reduction effort of recent
years. In response to these related
phenomena, the Legislature adopted
restricted statutory rulemaking
standards, and mandated rule re-
view and reporting. What are the
perceptions of these efforts by admin-
istrative practitioners, both public
and private? Have these efforts ham-
pered the regulatory machinery that
protects the public, or have they ef-
fectively curbed regulatory excesses
by executive agencies? Perhaps you
are among those who believe that

these restrictions on the exercise of
agency rulemaking authority have
had little effect. Plan to participate
in what is sure to be a lively discus-
sion at the Pat Dore Conference.

A number of agencies have used
settlement processes informally to
mediate disputes. Other agencies
have been given explicit authority or
directives in substantive statutes to
mediate disputes. Chapter 120 cur-
rently provides that each announce-
ment of agency action that affects
substantial interests must advise
whether mediation is available to re-
solve a dispute arising from the ac-
tion. The Conflict Resolution Consor-
tium of the Florida State University
has been conducting a pilot project on
agency administrative dispute reso-
lution. As part of its pilot project, the
Consortium has surveyed adminis-
trative practitioners, both public and
private. What did we learn as a re-
sult of the pilot project? Have agen-
cies embraced administrative dis-
pute resolution, or have they instead
clung to the more traditional hearing
route in administrative cases? At the
Pat Dore Conference, we will hear
from those who conducted, and from
those who participated in, the
Consortium’s pilot project.

The experiences of particular
agencies should prove enlightening
at the Pat Dore Conference, as well.
Of special interest should be a num-

ber of topics relating to issues pend-
ing or planned for the Year 2000
Florida Legislature.

What changes will the Legislature
make to the administrative processes
by which we manage growth in this
dynamic state? We will hear from the
Department of Community Affairs
and those affected by that depart-
ment’s actions at the Pat Dore Con-
ference.

The voters in 1998 approved a con-
stitutional amendment creating the
Fish and Wildlife Conservation Com-
mission. A large measure of the de-
bate over the merging of the fresh
water and salt water regulatory ma-
chinery concerned due process and
the application of the Administrative
Procedure Act to the constitutionally-
created agency, which uniquely exer-
cises both lawmaking and executive
functions. The Fish and Wildlife Con-
servation Commission was directed
to report to the 2000 Legislature on
its efforts to provide due process for
those affected by decisions of the
Commission. What has the Commis-
sion done, and what did it report to
the 2000 Legislature?

These and other issues will make
for a lively and informative Year 2000
Pat Dore Administrative Law Con-
ference. As it has been in the past,
your participation is key to the suc-
cess of this year’s Pat Dore Confer-
ence. Bring a friend. See you there.

DON’T WRITE OFF the Pat Dore Administrative Law Essay Competition. Packets
of information have been provided to all of the Florida law schools, inviting their stu-
dents to submit articles on the subject of Florida administrative law. We are hoping to
have a good sampling of articles for this first competition. To assure that we do, you can
be of enormous help.

Many of you stay in contact with your law school and many of you have developed a
relationship with law professors who teach administrative law courses. Please mention
to them that you would appreciate anything they could do to enhance interest in the
writing competition. Perhaps you could pass on  issues of merit that would prompt a
student to write or encourage professors to suggest interesting issues to their students
to encourage participation. The prizes are substantial: $1400 for first place and $500
and $300 for second place and honorable mention, respectively.

In this era of the push for professionalism, law schools are looking for ways to better
interact with the practicing legal community. Here is one way for you to introduce ad-
ministrative law professors to our Section’s programs.

Administrative Law Essay Competition
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federal tax forms for private parties
during their non-working hours.  The
prohibition applied regardless of
whether the private party compen-
sated the DOR employee. The policy
was contained in a “Code of Conduct
for Department Employees,” as well
as in an internally-distributed pub-
lication entitled “Disciplinary Proce-
dures and Standards,” but the policy
was not adopted as a rule of the De-
partment.

Several tax auditors employed by
the Department challenged the
policy as an unpromulgated rule,
contending that it interfered with
their desire to prepare federal in-
come tax returns for hire and on a pro
bono basis in their off-duty time.
They sought to perform such services
only for persons who were not re-
quired to file tax returns with the
State of Florida, and who were not re-
quired to pay court-ordered child
support, which might be subject to
collection by the Department, thus
avoiding any real or potential conflict
of interest.

The Department countered that
the policy was an “internal manage-
ment memorandum” (hereinafter,
“IMM”) which is expressly excluded
from the statutory definition of a rule
in Chapter 120. While a rule is de-
fined as an agency statement of gen-
eral applicability which implements,
interprets, or prescribes law or
policy, Section 120.52(15)(a) excludes
IMMs “which do not affect either the
private interests of any person or any
plan or procedure important to the
public and which have no application
outside the agency issuing the memo-
randum.”

The assigned DOAH administra-
tive law judge rejected the
Department’s argument and found
the policy to be an unadopted rule.2

There was little dispute that the
Department’s policy was a statement
of general applicability which imple-
mented, interpreted, or prescribed
law or policy “concerning the sub-
stance and procedure surrounding
after-hours employment . . . in the
area of preparation of federal tax re-
turns for hire.” Nor was it disputed

that the policy was implemented on
a consistent basis with the effect of
law. The ALJ concluded that the
policy affects the “private monetary
interests” of the employees, and thus
did not qualify for the statute’s IMM
exception.

On appeal, the First District Court
of Appeal reversed the ALJ’s deter-
mination that DOR’s policy did not
qualify as an IMM. The Court agreed
that the policy has an impact on DOR
employees by preventing them from
earning additional income preparing
tax returns for private parties. How-
ever, the Court discounted this im-
pact by stating that the employees
“have not shown that they have a
protected right to prepare tax returns
for additional compensation in their
off-duty hours.”  (Emphasis added.)

The Court began its analysis with
a discussion of “the nature of govern-
mental power vested in the Depart-
ment of Revenue,” and stressed the
need to distinguish the Legislature’s
ability to control, through Chapter
120, a state agency’s legislative act
of rulemaking from the agency’s ful-
fillment of “executive branch func-
tions.”3 Despite this unnecessary ru-
mination on the constitutional
separation of powers, the Court itself
engaged in the most time-honored
means of violating the doctrine: ju-
dicial legislating. The Court replaced
the words “private interests” in the
statutory IMM exception with the
words “protected rights.”  The Court
has now held that an agency policy
which affects private interests might
still qualify as an IMM, exempt from
rulemaking requirements, unless the
affected “private interests” rise to the
level of “protected rights.”

Only a year earlier, the Court had
considered two other cases concern-
ing non-rule agency policies, and in
each case rejected the agency’s argu-
ment that its statement was merely
an IMM. In Department of Highway
Safety and Motor Vehicles v. Schluter,
705 So.2d 79 (Fla. 1st DCA 1998), the
Court affirmed in part and reversed
in part a DOAH final order determin-
ing that each of six policies of the
Florida Highway Patrol constituted
unadopted rules. The policies all con-
cerned officers under investigation
for employee misconduct. Three of
the policies, addressing duty assign-
ments of such officers, contact be-

tween the officers and potential wit-
nesses, and the off-duty employment
of the officers, were found by the
Court not to constitute unadopted
rules because they applied only un-
der “certain circumstances;” as a re-
sult, they could not be considered
“statements of general applicability,”
and thus did not meet the statutory
definition of a rule.

However, the Court agreed that
the remaining three policies at issue
in Schluter constituted unadopted
rules. These policies addressed how
the Department would conduct its in-
vestigation: denying access to inves-
tigatory records unrelated to the
complaint, disclosing to interviewed
witnesses the identity of the officer,
and refusing to allow the officer’s le-
gal representative to comment on the
record or advise the officer during the
Department’s interviews of the of-
ficer. The Court further concluded
that these policies did not qualify for
the IMM exception because they af-
fected the private interests of offic-
ers under investigation.4

The Court cited “the officer’s prop-
erty right to continued employment”
as evidence of the existence of a pri-
vate interest. This “property right” or
“property interest” was in turn sup-
ported by citations to the statutory
Police Officer’s Bill of Rights (Sec-
tions 112.531 through 112.535, Fla.
Stat.) and to a statutory provision
that provides that officers may only
be disciplined for cause.

Similarly, in Reiff v. Northeast
Florida State Hospital, 710 So.2d
1030 (Fla. 1st DCA 1998), the Court
held that the bylaws of a state hospi-
tal which prohibited a class of li-
censed health care professionals
(psychologists) from obtaining cer-
tain privileges and rights of staff
membership constituted an
unadopted rule. The Court in this
case rejected the DOAH ALJ’s con-
clusion that the hospital bylaws
qualified for the IMM exception; the
ALJ stated that the bylaws did not
affect the challenger’s “private inter-
ests.”5 As in Schluter, the Court noted
the existence of a psychologist’s “le-
gal right” to perform professional
duties. This legal right has statutory
bases in the Psychology Practice Act
(Chapter 490), as well as in Section
395.0191, which prohibits licensed
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hospitals from discriminating
against classes of licensed health
care professionals in assigning clinic
privileges.

In Novoa, the Court purported to
distinguish Schluter and Reiff:

[W]e emphasize that our holdings
in Schluter and Reiff are limited to
situations in which the agency
policy violates a protected right. Ac-
cording to Section 120.52(15)(a), an
agency statement affecting a “pri-
vate interest” is not an internal
management memorandum. The
interest referred to in the statute is
not a business opportunity, as in the
present case, but an interest pro-
tected by a legal right.

745 So. 2d at 383.6 Although the
Schluter and Reiff decisions both
cited to certain statutorily-created
rights as evidence of a party’s private
interests, neither decision stated
that the existence of such “rights”
was necessary to establish a pro-
tected interest. The Novoa court has
simply misapplied Schluter and
Reiff. The Novoa court failed to rec-
ognize that Chapter 120 itself creates
certain rights based on the existence
of interests. If a person possesses a
private interest which is affected by
an agency statement of general ap-
plicability, then that person has a
right to have such agency statement
subjected to rulemaking.

Chapter 120 does not require that
a person’s “protected rights” be
threatened in order for the person to
pursue or obtain available adminis-
trative remedies. The APA speaks in
terms of “substantial interests,” not
rights. For example, any person
“having substantial interest in an
agency rule” may petition an agency
to initiate rulemaking.7 A “substan-
tially affected” person may challenge
a proposed, existing, or unadopted
agency rule.8 A party whose “sub-
stantial interests” are determined by
an agency may petition for a Section
120.57(1) evidentiary hearing involv-
ing disputed factual issues (formerly
known as a “formal hearing”), or a
Section 120.57(2) hearing in which
there are not disputed issues of fact
(formerly an “informal hearing”).9

None of these statutory provisions
require that the petitioning party
possess separately-conferred statu-
tory rights.

This distinction is emphasized by
the very definition of “party” found
in Chapter 120. Section 120.52(12)
defines party to include:

(a) Specifically named per-
sons whose substantial interests are
being determined in the proceeding.

(b) Any other person who, as
a matter of constitutional right, pro-
vision of statute, or provision of
agency regulation, is entitled to par-
ticipate in whole or in part in the
proceeding, or whose substantial in-
terests will be affected by proposed
agency action . . . .

(Emphasis added.) In paragraph (b) of
this definition, the Legislature has
clearly recognized the existence of
constitutional and statutory rights as
bases for standing in an administra-
tive proceeding, but has also identi-
fied when an alternative basis for
standing “substantial interests” are
determined or affected by agency ac-
tion.10

In an often-cited and comprehen-
sive law review article devoted to
standing in administrative proceed-
ings, the late Professor Dore specifi-
cally commented on this point in
criticizing a decision of the Florida
Supreme Court denying standing to
a third party in a Public Service Com-
mission proceeding:

[T]he court seems to equate “sub-
stantial interests” with “legally rec-
ognized interest.”  This is especially
troublesome in light of the legisla-
tive history and multifaceted defi-
nition of “party.” The phrase “sub-
stantial interests” was chosen de-
liberately to make adjudicatory pro-
ceedings available to persons whose
important or significant interests
were affected or determined by
agency action whether or not those
interests were recognized technically
as protected legal rights.

Patricia A. Dore, Access to Florida
Administrative Proceedings, 13 Fla.
St. U.L. Rev. 965, 1084 (1986) (em-
phasis added) (discussing ASI, Inc. v.
Florida Public Service Commission,
334 So.2d 594 (Fla. 1976)).

The Legislature knows the differ-
ence between rights and interests.
The Legislature specified that either

a constitutional right, statutory pro-
vision, agency rule, or “substantial
interest” is sufficient to confer party
status. There is no reason to believe
that an IMM need not be adopted as
a rule unless it affects a “right;” the
statute only requires that the memo-
randum affect a “private interest” (or,
alternatively, that it affects a plan or
procedure important to the public)
before a rulemaking obligation
arises. If a “substantially affected”
person has standing under Section
120.56(4) to seek a determination
that an agency statement constitutes
an unadopted rule, that standing
would provide only an illusory rem-
edy if the agency issuing the state-
ment could defend its policy as an
IMM if the person’s “substantially
affected” interest does not rise to the
level of a “protected right.”

Judge Robert Benton dissented
from the Novoa decision, asserting
that the Court’s recent decisions in
Reiff and Schluter mandated a con-
clusion that the DOR policy did not
qualify as an IMM precisely because
it affects private interests:

The agency policy in question here
curtails certain outside employ-
ment, including remunerative em-
ployment. We have consistently
held agency policy affecting the pe-
cuniary interests of agency employ-
ees to be outside the internal man-
agement memorandum exception.11

Judge Benton noted that he had
dissented in both Reiff and Schluter,
but that stare decisis required that
the DOR policy be declared an
unadopted rule and not an IMM.

The Novoa decision is not an iso-
lated instance of the bar being
raised for challenges to agency ac-
tion. A recent DOAH final order up-
held a rule of the Florida Housing
Finance Corporation, a recently-
privatized state agency, which pre-
vented private developers compet-
ing for a limited pool of federal tax
credits for low income housing
projects from challenging the selec-
tion of their competitors’ projects.12

Regency Gardens Apartments, Ltd.
v. Florida Housing Finance Corpo-
ration, DOAH Case No. 99-3179RX
(DOAH Final Order October 18,
1999). The ALJ’s crucial conclusion
determining that developers were
not entitled to challenge their com-
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petitors turned on the absence of a
right to a tax credit:

No applicant has a right to a tax
credit, and no applicant who is de-
nied a tax credit will be denied the
right to build its proposed develop-
ment by FHFC.

Final Order at paragraph 34. The
ALJ viewed this latter point as dis-
tinguishing the tax credit situation
from those situations in which mu-
tually-exclusive applications were
submitted for a license needed to con-
duct an activity, such as the federal
government’s assignment of a radio
frequency13 or the state’s issuance of
a certificate of need for a health care
service.14 Unlike the FCC or the cer-
tificate of need program, “FHFC does
not determine which development
projects may go forward and which
will not be permitted to go forward.”
Final Order at paragraph 34. Rather,
FHFC only determines which pro-
posed projects will receive federal in-
come tax credits, which can be sold
to raise funds for the project devel-
opment.

Clearly, however, an applicant for
tax credits has a substantial interest
in receiving tax credits, as the pro-
ceeds of the sale of such credits re-
duce the amount of money the appli-
cant must raise from conventional
loans, grants, or contributions to con-
struct the low income housing
project. The very nature of the
project, together with FHFC rules
requiring the set aside of minimum
percentages of apartments within
the project for low income residents
at capped rental rates,15 typically
means that the project could not be
financed solely through conventional
means because anticipated rental
revenue would not service conven-
tional debt; often such projects sim-
ply will not get built without some
form of public assistance. Applicant
A’s substantial interests are affected
because the scoring and selection of
competing applications can result in
there being no tax credits left to
award to Applicant A, and Applicant
A’s project does not get built.

The Regency Gardens final order
does not cite to the Novoa decision,
which had been issued only days be-
fore Regency Gardens.16 It would be
premature to declare that these cases
constitute a trend, but practitioners
should be aware that there is now

judicial precedent for the proposition
that merely having one’s interests
affected is not sufficient to impose on
state agencies an obligation to adopt
agency policies as rules; one must
show that “rights” conferred by a sub-
stantive statute — other than Chap-
ter 120 — are affected. Whether this
interpretation spreads to other pro-
visions of Chapter 120 that speak of
a party’s “interests” remains to be
seen. Such an interpretation could
seriously undermine the effective-
ness of Chapter 120 by limiting the
availability of the Act’s “impressive
arsenal of varied and abundant rem-
edies,”17 and it is not supported by
either the language or the intent of
Chapter 120.

Endnotes
1 Roberson v. Florida Parole and Probation
Commission, 444 So.2d 917, 919 (Fla. 1983).
2 Novoa v. Department of Revenue, 20 FALR
4017, DOAH Case No. 98-1763RU (DOAH
Final Order, July 9, 1998).
3 The Court stated that, because rulemaking
“is a legislative function, not an executive
function,” the legislature has exclusive au-
thority to determine the extent to which an
agency may adopt rules. The Court further
opined that whether DOR’s policy “meets the
definition of a rule in Section 120.52(15) de-
pends, in a broad sense, on the kind of gov-
ernmental power the Department purports to
exercise.”  The Court noted that it “must pro-
tect the legislative power to regulate
rulemaking,” but “must also ensure that the
definition of a rule is not applied so broadly
that it includes executive branch functions
within its scope.” This civics lesson was un-
necessary for deciding this case, as will be
discussed further.

Moreover, discussions of the existence of
separate and inherent “executive branch pow-
ers” may unfortunately serve as a means for
state agencies to avoid rulemaking obligations
by characterizing actions as “executive
branch” functions rather than legislatively-
delegated functions. This exercise seems to
run counter to the established case law that
state agencies are creatures of statute and
have only such powers as are delegated to
them by the legislature. See, for example,
Schiffman v. Department of Professional
Regulation, 581 So.2d 1375, 1379 (Fla.1st
DCA 1991); Lewis Oil Co. v. Alachua County,
496 So.2d 184, 189 (Fla. 1st DCA 1986); and
Grove Isle Ltd. v. State Department of Envi-
ronmental Regulation, 454 So.2d 571, 573
(Fla. 1st DCA 1984)  and cases cited therein.
The Grove Isle decision characterizes these
principles as “a cornerstone of administrative
law.”
4 Judge Benton wrote a concurring and dis-
senting opinion in which he opined that none
of the challenged statements constituted an
unadopted rule, and that the final order
should be reversed in toto. Judge Benton ar-
gued that none of the policies was truly an
agency statement of general applicability “in-
tended to have the force and effect of law” and

noted that none of the policies had been re-
duced to writing other than in the prehearing
stipulation in Officer Schluter’s challenge; the
majority opinion expressly rejected this logic.
Judge Benton expressly declined comment on
the “internal management memorandum”
exception, as he found it unnecessary since,
in his view, the policies didn’t qualify as rules.
5 The ALJ had also determined that the chal-
lenger, Dr. Reiff, lacked standing to challenge
the bylaws since they did not deprive him of a
“property right;” at most, according to the
ALJ, obtaining clinical privileges might en-
hance Dr. Reiff ’s level of professional knowl-
edge and expertise, and might impact Dr.
Reiff ’s “right” to seek a raise in salary. (The
Court reversed the conclusion that Dr. Reiff
lacked standing.) The ALJ drafted his Final
Order to reach the merits of the claim of ex-
istence of an unadopted rule, assuming that
standing existed.
6 The majority opinions in both Schluter and
Reiff were authored by Judge Richard Ervin,
with Judge Marguerite Davis concurring and
Judge Robert Benton filing separate written
opinions (concurring and dissenting in
Schluter, dissenting in Reiff). The Novoa de-
cision, in which the holdings of Schluter and
Reiff are explained (and perhaps limited), was
authored by Judge Philip Padovano, with
Judge Davis concurring and Judge Benton
dissenting with opinion.
7 Section 120.54(7).
8 Section 120.56(2)(a), and (4)(a).
9 Section 120.569(1).
10 “Agency action” is separately defined in
Chapter 120 to encompass both rules and or-
ders; that is, both agency statements of gen-
eral applicability, and the application of those
agency statements to particular persons or
situations.
11 745 So. 2d at 385, citing Florida State Uni-
versity v. Dann, 400 So.2d 1304 (Fla. 1st DCA
1981) and State Department of Administra-
tion v. Stevens, 344 So.2d 290 (Fla. 1st DCA
1977).
12 Competing proposals for FHFC’s distribu-
tion of federal income tax credits are rank
ordered based on total numerical scores ar-
rived at by evaluating the feasibility and de-
sirability of each proposed low income hous-
ing project. Subject to satisfying FHFC goals
for distributing credits to small, medium, and
large county groups, tax credits are allocated
starting with the highest ranked projects,
proceeding down the list until the available
amount of tax credits are exhausted.
13 Ashbacker Radio Corporation v. Federal
Communications Commission, 326 U.S. 327
(1945). The Ashbacker doctrine recognizes
that competing bona fide applicants for a
single government-issued license or approval
are entitled to a hearing on the applications
before one is granted to the exclusion of the
other.
14 Bio-Medical Applications of Clearwater, Inc.
v. Department of Health and Rehabilitative
Services, 370 So.2d 19 (Fla. 2d DCA 1979) and
Bio-Medical Applications of Ocala, Inc. v. Of-
fice of Community Medical Facilities, 374
So.2d 88 (Fla. 1st DCA 1979). The Second
District Court’s Bio-Medical decision ex-
pressly applied the Ashbacker doctrine (see
note 13 of this article) to certificate of need
proceedings based on the mutual exclusivity
of the competing applications and the need for

continued...
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fair play. The First District Court’s Bio-Medi-
cal opinion cited its sister court’s decision, but
also noted Chapter 120’s definition of “party”
to include “one ‘whose substantial interests
will be affected by proposed agency action.’”

15 See Rule 67-48.023(2) and (3), Fla. Admin.
Code.
16 The Novoa decision is now final; motions for
rehearing and rehearing en banc were denied
without comment.Jurisdictional briefs filed
with the Florida Supreme Court are pending
as of the date of this article. Also, the Regency
Gardens final order was not appealed.
17 State ex rel. Department of General Service
v. Willis, 344 So.2d 580, 590 (Fla. 1st DCA
1977).

Chris Bryant is a shareholder in the
Tallahassee law firm of Oertel,
Hoffman, Fernandez, & Cole, P.A.,
where he practices administrative and
appellate law with an emphasis in en-
vironmental, land use, health care,
professional licensing and competitive
procurement matters.

Florida Department of Business and
Professional Regulation, Division of Pari-Mutuel
Wagering v. Investment Corp. of Palm Beach
747 So. 2d 374 (Fla. 1999)
by Karen Putnal

For the time being, regulated par-
ties in Florida remain entitled to pe-
tition an administrative agency for a
declaratory statement, and to receive
in response an official written state-
ment of the agency’s opinion of the
application of existing statutory or
administrative law to the particular
facts and circumstances presented by
the petitioner.1 The recent ascen-
dancy of an administrative appeal to
the Florida Supreme Court pre-
sented the Court with an opportunity
to affirm the traditional function of
administrative declaratory state-
ments as vehicles for the expression
of administrative policy, and to ap-
praise the state of administrative law
in Florida.

The appeal, styled  Florida Dept.
of Business and Professional Regula-
tion, Division of Pari-Mutuel Wager-
ing v. Investment Corp. of Palm
Beach, 747 So.2d 374 (Fla. Nov. 4,
1999), arose from a dispute among a
small group of Florida pari-mutuel
facilities as to the proper distribution
among themselves of uncashed tick-
ets and breaks2 generated from wa-
gering on out-of-state thoroughbred
races. The facilities petitioned the
State Department of Business and
Professional Regulation, Division of
Pari-Mutuel Wagering, for a declara-
tory statement, anticipating that the
Division would allocate the funds to
one or more of the petitioners. In-
stead, the Division ruled that the
funds at issue escheat to the State.3

The Division noted in its declaratory
statement that “[t]he Division is cog-
nizant that a similar fact pattern
may exist between other tracks in
Florida and that the same dispute
may reoccur between one of these
Petitioners and a non-Petitioner.
Therefore, the Division will initiate
rulemaking to establish an agency
statement of general applicability.”

The petitioners appealed, seeking
to vacate the declaratory statement
both on its merits and also on proce-
dural grounds. The petitioners ar-
gued that the Division’s declaratory
statement was procedurally invalid
because, by the Division’s own admis-
sion, the declaratory statement
amounted to a rule of general appli-
cability pursuant to section 120.52(8)
of the APA, and thus could only prop-
erly be issued via the rulemaking
procedures set forth in section
120.54. In a split decision, a panel of
three judges of the Third District
Court of Appeal agreed with the pe-
titioners and set aside the Division’s
declaratory statement on procedural
grounds without reaching the merits,
holding that  “once the Division
reached the conclusion that the ques-
tions asked of it in the petitions had
general applicability to the pari-
mutuel industry, thus requiring
rulemaking, the Division over-
stepped administrative bounds when
it issued the declaratory statement.”4

Investment Corp. of Palm Beach v.
Division of Pari-Mutuel Wagering,

Dept. of Business and Professional
Regulation, 714 So.2d 589, 590-591
(Fla. 3rd DCA 1998).

Judge Cope, the dissenting mem-
ber of the Third District panel, wrote
a lengthy opinion  analyzing the his-
tory and function of the declaratory
statement statute, as well as recent
case law from the First District Court
of Appeal construing the declaratory
statement statute.5  Judge Cope con-
cluded as an initial matter that the
procedural issue raised by petition-
ers was not “preserved” for appellate
review,6 and should not have been
addressed by the majority. Judge
Cope further reasoned that with re-
spect to the majority’s conclusion on
the procedural matter, the majority
erred in concluding that administra-
tive agencies categorically lack au-
thority to issue declaratory state-
ments when the statement sets forth
what may amount to a rule of gen-
eral applicability as defined by sec-
tion 120.52(15) of the APA. The
Florida Supreme Court accepted ju-
risdiction to review Investment Corp.
based on express and direct conflict
with the First District decision in
Chiles v. Dept. of State, Division of
Elections, 711 So.2d 151 (Fla. 1st DCA
1998).7

In Chiles, the First District re-
viewed a declaratory statement is-
sued by the Division of Elections on
behalf of the Department of State.
The petition for declaratory state-
ment was filed by Commissioner of
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Education Frank T. Brogan, who
sought to determine whether public
campaign financing remains avail-
able to candidates for public office fol-
lowing the termination of the Elec-
tion Campaign Financing Trust Fund
by a 1996 amendment to the Florida
Constitution. Governor Chiles and
the State Comptroller intervened, ar-
guing on procedural grounds that the
question presented by Commissioner
Brogan’s petition was not susceptible
to resolution by means of an admin-
istrative declaratory statement be-
cause the declaration could be ap-
plied to any candidate running for a
statewide office and would thus con-
stitute a rule of general applicability.
Reviewing the history and purpose of
the declaratory statement statute,
and the Legislature’s 1996 amend-
ment of the statute, the First District
Court of Appeal rejected the
Governor’s argument and held that
an agency may issue a declaratory
statement addressing the particular
facts and circumstances of a peti-
tioner, even if the statement has the
effect of stating a rule of general ap-
plicability.8

In a unanimous decision among all
seven Justices, the Florida Supreme
Court agreed with the analysis and
conclusion of the First District in
Chiles and with Judge Cope in In-
vestment Corp. that administrative
agencies are statutorily authorized to
issue declaratory statements, even
when a ruling expressed in such a
statement constitutes a statement of
general applicability, as long as the
agency also complies with the man-
datory rulemaking provisions of sec-
tion 120.54 of the APA for purposes
of enforcing the rule. Florida Dept. of
Business and Professional Regula-
tion, Division of Pari-Mutuel Wager-
ing v. Investment Corp. of Palm
Beach, 747 So. 2d 374 (Fla. 1999). In
reaching its conclusion, the Court ob-
served that “modern society requires
that administrative agencies receive
some flexibility in how they may use
their authority.”

The Investment Corp. decision rep-
resents a valiant judicial attempt to
identify the high-water mark of
agency authority in the turbulent
wake of the 1996 revisions to the
APA. The Court grounded its analy-
sis of the issues presented in Invest-
ment Corp. on an assessment of  the

function of declaratory statements
within the broader context of admin-
istrative law and the power of admin-
istrative agencies to exercise discre-
tion following the 1996 APA
amendments. The Court incorpo-
rated into its analysis lengthy ex-
cerpts from Judge Cope’s dissent and
excerpts from another recent and
highly visible interpretation of the
APA by the First District styled St.
Johns River Water Management Dis-
trict v. Consolidated-Tomoka Land
Co., 717 So.2d 72 (Fla. 1st DCA 1998).

In Consolidated-Tomoka, the First
District undertook the task of articu-
lating a rational  interpretation of the
Legislature’s 1996 revision of section
120.52(8) of the APA, which defines
the legislative authority granted to
agencies to make rules. After quoting
at length from Consolidated-Tomoka
with approval, the Supreme Court
held that the “lesson drawn from [the
First District’s] interpretation of the
various statutes of the revised APA
in Tomoka Land and Chiles, is that
the Legislature will not micro-man-
age Florida’s administrative agencies
and that the public’s interest is
served in encouraging agency re-
sponsiveness in the performance of
their functions.” Investment Corp.,
747 So. 2d at 384.

Apparently unbeknownst to the
Court, the Legislature had already
taken steps to abrogate the holding
of Consolidated-Tomoka, even as the
oral argument in  Investment Corp.
was taking place. In June 1999, the
Governor signed into law additional
revisions to section 120.52(8) of the
APA, for the express purpose of elimi-
nating the statutory language con-
strued in Consolidated-Tomoka to
authorize agencies to promulgate
rules “within the class of powers and

duties” conferred by the Legislature.
The 1999 revisions made clear that
the interpretation of the revised APA
set forth in Consolidated-Tomoka
and embraced as sound analysis by
the Florida Supreme Court was  un-
acceptable to the Legislature. Unfor-
tunately, the 1999 amendments did
not illuminate a coherent, alterna-
tive interpretation of the APA that
would be acceptable to the Legisla-
ture. Thus, the high-water mark
identifying the degree of discretion
afforded agencies in developing and
promulgating rules to implement
and interpret statutory law has
slipped back into obscurity.

Accordingly, all those who gave a
sigh of relief when Consolidated-
Tomoka issued can draw in their
breath again. It appears that not-
withstanding common sense and
abundant scholarly advice to the con-
trary, the Legislature may in fact in-
tend to “micro-manage” Florida’s ad-
ministrative agencies, at least in
contrast to the historic and tradi-
tional notions of administrative law
set forth in Consolidated-Tomoka
and cited with approval in Invest-
ment Corp.

This most recent burst of legisla-
tive activity relating to the APA
raises numerous questions. What is
the Legislature’s intent with respect
to agency discretion? And how is such
intent to be reconciled with the vari-
ous mechanisms for agency action set
forth in the APA, each of which have
historically been interpreted to re-
quire the exercise of a measure of ad-
ministrative discretion? Does the
Legislature’s abrogation of Consoli-
dated-Tomoka affect the validity of
the Supreme Court’s analysis of the
proper purpose and role of adminis-
trative agencies as set forth in Invest-
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ment Corp.? Are the 1999 amend-
ments to the APA the final nails in
the coffin of incipient policy10?  De-
finitive answers to these and related
questions will evolve, as they must,
through judicial interpretation of the
newly-clarified APA followed, per-
haps, by  further legislative adjust-
ment of the Act.
1 Administrative declaratory statements are
authorized by section 120.565 of the Florida
Administrative Procedure Act, Fla. Stat.
(1999).
2 “Breaks” are statutorily defined as “the por-
tion of a pari-mutuel pool which is computed
by rounding down to the nearest multiple of
ten cents and is not distributed to the con-
tributors or withheld by the permitholder
prior to the distribution of the pool.”
§ 550.002(34), Fla. Stat. (1999).
3 Section 550.1645, Fla. Stat. (1997) provides
that all interests in or contributions to any
pari-mutuel ticket that is unclaimed and
abandoned for a period of 1 year after the date
of issuance of the ticket escheats to the state.
4 The Third District majority relied in large
part on the First District Court of Appeal’s
opinions in Regal Kitchens Inc. v. Florida
Dep’t of Revenue, 641 So. 2d 158 (Fla. 1st DCA
1994); Tampa Elec. Co. v. Florida Dep’t. of
Community Affairs, 654 So.2d 998 (Fla. 1st
DCA 1994). In Regal Kitchens, the court in-
validated a declaratory statement issued by
the Department of Revenue, on grounds that
the statement was impermissibly broad and
not limited “to an expression of the agency’s
position on an issue raised by an individual
petitioner in a particular set of facts.” Regal
Kitchens, 641 So.2d at 162-163. The Regal
Kitchens opinion states unequivocally that
“an administrative  agency may not use a de-
claratory statement as a vehicle for the adop-
tion of a broad agency policy or to provide

statutory or rule interpretations that apply to
an entire class of persons.” Regal Kitchens,
641 So.2d at 162. The Tampa Elec. Co. opin-
ion invalidated a declaratory statement is-
sued by the Department of Community Affairs
on the same grounds. Tampa Elec., 654 So.2d
at 999. In both cases, however, the court
stated that the declaratory statements at is-
sue were broader than necessary and went
well beyond the issue presented by the peti-
tioners. Regal Kitchens, 641 So.2d at 162:
Tampa Elec. Co., 654 So.2d at 999.

As noted by Judge Cope in his dissent in
Investment Corp., both Regal Kitchens and
Tampa Elec. were issued prior to the
Legislature’s 1996 revision of the declaratory
statement statute to eliminate the word “only”
from the pre-1996 version of the statute: “[a]
declaratory statement shall set out the
agency’s opinion as to the applicability of a
specified statutory provision or of any rule or
order of the agency as it applies to the peti-
tioner in his particular set of circumstances
only.” Section 120.565, Fla. Stat. (1995) (em-
phasis added). Judge Cope maintained that
the word “only” should never have been inter-
preted to mean that an agency cannot issue a
declaratory statement unless the statement
uniquely affects only the petitioner. Invest-
ment Corp., 714 So.2d at 594, n. 7. The First
DCA appears to have viewed the 1996 amend-
ment as liberating it from its prior, more re-
strictive interpretations of section 120.565.
See Chiles v. Dep’t. of State, Division of Elec-
tions, 711 So.2d 151, 154 (Fla. 1st DCA 1998).
5 Chiles v. Dep’t. of State, Division of Elections,
711 So.2d 151, 154 (Fla. 1st DCA 1998).
6 Judge Cope observed that a party cannot
appeal an “error” invited by or caused by
the party itself. As Judge Cope stated in
his dissent, “The racetracks asked for a de-
claratory statement. The racetracks got a
declaratory statement.” Investment Corp.
of Palm Beach v. Fla. Dept. of Business
and Prof. Reg.,  714 So.2d at 592.

This point was not lost on the Florida
Supreme Court, which agreed that be-
cause the petitioners would likely not have
raised the procedural issue had the Divi-
sion issued a ruling to the petitioners’ lik-
ing, and because the petitioners knew or

should have known that the declaratory
statement they sought would likely have
general applicability to the pari-mutuel
industry, or a substantial subset of such
industry, the petitioners had essentially
estopped themselves from preserving for
appellate review the issue of whether the
Division had authority to issue such a
statement. Fla. Dep’t. of Business and
Prof. Reg. v. Investment Corp., 747 So. 2d
at 385.
7 Florida Department of Business and Pro-
fessional Reg., Div. of Pari-Mutuel Wager-
ing v. Investment Corp. of Palm Beach, 727
So.2d 904 (Fla. 1998).
8 The First District went on to reverse the
Division of Elections declaratory state-
ment on its merits. Chiles, 711 So.2d at
154-55.
9 Amended House Bill 107 was signed into
law by Governor Bush on June 18, 1999,
as Laws of Florida, Chapter 99-379.
10 Incipient policy traditionally refers to a
process of agency policy development that
begins with case-by-case adjudication by
agencies and proceeds along a continuum
of policy development to eventual
rulemaking. This process may be distin-
guished from ad-hoc adjudication, which
may be described as case-by-case agency
adjudications that are not linked to a pro-
cess of policy development, i.e., the admin-
istrative adjudication of cases that are not
addressed by an existing rule or statute
and that are unique or nearly unique in
their facts and circumstances. Because ad
hoc adjudications address unique or
nearly unique circumstances, as opposed
to generally occurring, circumstances, ad
hoc adjudications do not proceed along the
policy development continuum to
rulemaking.

APPELLATE CASE NOTES
by Mary F. Smallwood

DECLARATORY STATEMENTS
Department of Business and Profes-
sional Regulation v. Investment Corp.
of Palm Beach, 24 Fla. L. Weekly 520
(Fla. 1999). See feature article.

Budin v. Department of Business
and Professional Regulation, 24 Fla.
L. Weekly 2710 (Fla. 3d DCA 1999)

Budin, who had pled guilty to a
federal crime of conspiracy, re-
quested a declaratory statement
from the Department regarding the

applicability of Section 550.3615(3),
Fla. Stat., to him. That provision
prohibits anyone convicted of book-
making from attending a race track
in Florida. The Department dis-
missed the request on the grounds
that it did not have the authority to
construe a federal statute. The court
reversed. While it recognized that
the agency had no jurisdiction to in-
terpret a federal statute, it does
have authority to determine
whether Budin may attend a race

track under the Florida statute.

LICENSING PROCEDINGS
Sanfiel v. Department of Health, 24
Fla. L. Weekly 2831 (Fla. 5th DCA
1999)

In Sanfiel, a licensed psychiatric
nurse was disciplined for disclosure
of confidential patient information.
Sanfiel obtained data on former psy-
chiatric patients when he purchased
a used computer that had been
owned by a psychiatric hospital. The

INVESTMENT CORPORATION
from page 7
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data had not been removed from the
hard drive of the computer. Sanfiel
disclosed the information to the
press, apparently believing that the
hospital had been involved in crimi-
nal activity that should be investi-
gated. Sanfiel’s license was sus-
pended for the action. On appeal,
Sanfiel argued that the Board of
Nursing had no jurisdiction to disci-
pline his license because he had not
been acting as a nurse in the matter
and none of the individuals involved
were his patients. The Board had
determined that Sanfiel violated
Rule 59S-8.005 by “violating the con-
fidentiality of information or knowl-
edge concerning a patient.”  The ap-
pellate court noted that deference
must be given to the agency’s inter-
pretation of its regulations and held
that the agency’s construction of the
rule in this case was reasonable.

ADMINISTRATIVE
PROCEEDINGS
Noone v. Department of Corrections,
24 Fla. L. Weekly 2619 (Fla. 1st DCA
1999)

The Public Employees Relations
Commission dismissed an appeal by
Noone from his termination by the
Department of Corrections when he
failed to appear at a noticed hearing.
Notice of the hearing was provided to
Noone’s counsel who did appear.
Counsel stated that she had mailed
a copy of the notice to Noone. How-
ever, when her client failed to appear,
she declined to proceed with the evi-
dentiary hearing because Noone was
to be the only witness. Noone filed an
exception to the dismissal requesting
rescheduling of the final hearing and
stating that he did not receive a copy
of the notice of hearing. PERC deter-
mined that, in accordance with its
policy, a petitioner has a duty to stay
in contact with his counsel. The
court, however, reversed PERC and
remanded for an evidentiary hearing
as to the reason for Noone’s failure
to appear. It noted that there was in-
sufficient information in the excep-
tion to determine the basis for that
failure. The decision is consistent
with similar decisions where a party
fails to file a timely petition or re-
spond within required time frames.
Almost uniformly, the courts have
held that the agency or DOAH must
allow the party an opportunity to

present evidence on the reasons for
such failure.

Public Health  Trust of Miami-Dade
County, Fl v. Agency for Health Care
Administration, 25 Fla. L. Weekly 94
(Fla. 3d DCA 2000)

The standing of a competing
health care provider was addressed
in Public Health Trust of Miami-
Dade County, Fl. Public Health chal-
lenged the issuance of a certificate of
need to Cleveland Clinic for a kidney
transplant center. Both hospitals
provided those services. Section
408.039(5), F.S., provides that facili-
ties within the same “district” may
challenge or intervene in a proceed-
ing for a certificate of need. Although
the two facilities were not in the
same AHCA district, Public Health
argued that it had standing because
it was in the same “transplant re-
gion.” The ALJ found, and AHCA
agreed, that the meaning of the stat-
ute was clear and unambiguous.
AHCA declined to construe the lan-
guage of the statute to mean region
when it said district. The court
agreed. It held that a court may not
add words to a statute not provided
by the Legislature. In this case, the
statute specifically defined the term
“district” by identifying the county or
counties within each district.

AGENCY ACTION ON
RECOMMENDED ORDERS
L.B. Bryan and Company v. School
Board of Broward County, Florida,
24 Fla. L. Weekly 2805 (Fla. 1st DCA
1999)

There have been numerous cases
under Chapter 120 addressing the
authority of an agency to modify or
reject an administrative law judge’s
findings of fact in a recommended
order. A newer issue is when an
agency may reject or modify conclu-
sions of law. Section 120.57(1)(l), Fla.
Stat. (1996), provided that an agency
may reject or modify “conclusions of
law and interpretation of administra-
tive rules over which it has substan-
tive jurisdiction.” The issue of when
an agency has substantive jurisdic-
tion arose in a bid protest proceed-
ing involving the Broward County
School Board. L.B. Bryan submitted
a request for proposal (RFP) to pro-
vide insurance coverage to the school
board. Since Bryan did not include

coverage of athletic events in its re-
sponse to the RFP, the school board
proposed to award the contract to a
competitor. The unsuccessful bidder
challenged the award. The recom-
mended order concluded that the
successful bidder had been in viola-
tion of certain provisions of the
Florida Insurance Code and, thus,
should not have been awarded the
contract. The school board rejected
the conclusions of law governing the
interpretation of the Insurance Code
and awarded the contract to the com-
pany it had originally found respon-
sive. On appeal, Bryan argued that
the school board had no authority to
modify those particular conclusions
of law since they involved statutory
provisions not within the board’s sub-
stantive jurisdiction. The court dis-
agreed and affirmed. While the court
noted that the controlling provisions
of Chapter 120 had been modified in
1999 to clarify that both conclusions
of law and interpretations of admin-
istrative rules must be within the
agency’s substantive jurisdiction, it
held that case law prior to the modi-
fication of the statute had not re-
quired that conclusions of law be
within the agency’s substantive juris-
diction.

RULEMAKING
Anderson Columbia Company, Inc. v.
Board of Trustees of the Internal Im-
provement Trust Fund, 25 Fla. L.
Weekly 37 (Fla. 1st DCA 1999)

The Department of Environmen-
tal Protection proposed to adopt a
regulation that would have created
a “reversionary interest” in the state
in certain lands that had previously
been conveyed into private owner-
ship under the 1856 Riparian Act or
the 1921 Butler Act (which replaced
the Riparian Act). Those acts encour-
aged upland riparian owners to im-
prove sovereign submerged lands by
bulkheading, filling, or construction
of permanent structures. In 1957, the
Butler Act was repealed by the Bulk-
head Act. That act provided that the
title to any lands previously con-
veyed by the state was “confirmed in
the upland owners and the trustees
shall on request issue a disclaimer to
each such owner.”  Over the years,
the Department had declined to issue
unconditional disclaimers to owners
who had not filled the submerged
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lands. In a number of those cases, the
Department was required to issue
the disclaimer after an administra-
tive proceeding. The proposed rule
attempted to give the Department
the right to reclaim title to any lands
that were no longer bulkheaded or
filled, citing the Public Trust Doc-
trine. In proposing the rule, the De-
partment relied on language in the
Butler Act indicating that such con-
veyances were subject to the “inalien-
able trust” under which the state
holds title to submerged lands.

In Anderson Columbia, several af-
fected parties challenged the pro-
posed rule. The Administrative Law
Judge found the rule to be valid ex-
cept for one provision. The First Dis-
trict disagreed and reversed. The
court relied on a long line of cases
under the Riparian and Butler Acts
which defined the status of the title
conveyed as equivalent to fee simple
title. The court further noted that the
Bulkhead Act contained no language
authorizing the Trustees to qualify or
deny a request for disclaimer if all
requirements of the Acts had been
met. While the decision notes that
the case “necessarily involves the
public trust doctrine,” it does not dis-
cuss the effect of that doctrine in any
detail.

Prieguez v. Florida Elections Com-
mission, 24 Fla. L. Weekly 2642
(Fla. 3d DCA 1999)

The Florida Elections Commission
found that Representative Prieguez
had failed to file his campaign
treasurer’s report in a timely man-
ner when it was received by the Com-
mission on August 31, three days af-
ter it was due. The Representative
argued that he had personally mailed
it on the due date and submitted an
affidavit to that effect. He further
noted that the Commission had pre-
viously accepted reports mailed on
the due date but not received until a
later date. The Commission found
the report to be late on the grounds
that the postmark was unreadable
and fined Prieguez. It relied in part
on a regulation that had been
adopted six months subsequent to
the filing of the treasurer’s report

which provided that the filing date
would be deemed to be the date of
receipt where the postmark was il-
legible. The court rejected the
Commission’s reliance on the rule,
noting that it was not even in effect
when Prieguez filed his report. The
fact that the Commission had been
“discussing a possible change” was
irrelevant.

Lanoue v. Department of Law En-
forcement, 25 Fla. L. Weekly 76
(Fla. 1st DCA 1999)

The standing of a party to chal-
lenge a proposed rule of the Depart-
ment of Law Enforcement was at is-
sue in Lanoue. Lanoue had been
stopped for driving under the influ-
ence, and the officer at the scene ad-
ministered two breath-alcohol tests.
Lanoue’s recorded levels exceeded
the legal limit, and his license was
administratively suspended. He
challenged several rules of the De-
partment which addressed the cali-
bration and testing of breath test
instruments. In addition, he chal-
lenged certain unadopted policies of
the Department controlling the cri-
teria for analyzing the alcohol refer-
ence solution used to test the instru-
ments. The administrative law
judge concluded that Lanoue lacked
standing to file the challenge be-
cause his breath-alcohol level ex-
ceeded the range of variation al-
lowed for calibration under the rule.
The court reversed, holding that
Lanoue met the two pronged stand-
ing test of a real and immediate in-
jury and an interest within the zone
of interests to be protected. In his
petition for hearing, Lanoue alleged
that he had been arrested and
charged with DUI, that the results
of his breath test would be admis-
sible at his upcoming trial, and that
he would be subject to judicially im-
posed penalties, including a fine and
imprisonment. The court concluded
that these allegations were suffi-
cient to establish a real and imme-
diate injury. The court also con-
cluded that Lanoue had an interest
within the zone of interest of the
“implied consent” law. Since the
statutory scheme requires that a li-
censed driver must submit to “an
approved chemical test or physical
test,” the court held that Lanoue’s
personal test results were irrelevant

to the standing test. However, the
court agreed with the administra-
tive law judge that the effect of the
unadopted policies on Lanoue was
simply too remote to provide stand-
ing.

EXHAUSTION OF
ADMINISTRATIVE REMEDIES
Florida Public Employees Council
79, AFSCME v. Department of Chil-
dren and Families, 24 Fla. L. Weekly
2621 (Fla. 1st DCA 1999)

Certain members of Florida Pub-
lic Employees Council 79, AFSCME
were dismissed from employment by
the Department of Children and
Families when it was determined
that they failed to pass a screening
test established in Chapter 435, Fla.
Stat., with respect to prior criminal
proceedings. That statute was en-
acted in 1995, while each of the em-
ployees had been employed by the
Department since at least 1990. The
former employees sought declaratory
and injunctive relief on a number of
grounds, alleging, inter alia, that
they had been denied due process of
law because the statute created a
presumption that persons who had
entered a no contest or guilty plea to
certain criminal offenses were unfit
to be employed as caretakers to ju-
veniles. The parties had previously
filed a challenge to the rule imple-
menting these statutory provisions
which was decided in favor of the
Department. An appeal was filed in
that matter but voluntarily dis-
missed before the appellate court is-
sued a decision. The Department ar-
gued that the petitioners had failed
to exhaust administrative remedies,
relying on Key Haven Associated En-
terprises, Inc. v. Board of Trustees of
the Internal Improvement Trust
Fund, 427 So. 2d 153 (Fla. 1982), and
Gulf Pines Memorial Park, Inc. v.
Oakland Memorial Park, Inc., 361
So. 2d 695 (Fla. 1978). The circuit
court dismissed the complaint on the
basis of this precedent.

In the decision on appeal, the First
District disagreed with the trial court
as to count II of the complaint which
alleged a denial of due process. The
court found that that count alleged
the facial unconstitutionality of the
statute, which Key Haven recognizes
as an exception to the requirement
that administrative remedies be ex-
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hausted. The court noted that both
Key Haven and Gulf Pines could be
read to require the exhaustion of ad-
ministrative remedies where a peti-
tioner has elected to start the admin-
istrative process. However, the court
concluded that the better construc-
tion of those cases was to allow the
petitioners to pursue their remedies
in circuit court as to the facial con-
stitutionality of the statute rather
than requiring that each petitioner
challenge his or her termination
through the administrative process.

PUBLIC RECORDS ACT
Memorial Hospital-West Volusia, Inc.
v. News-Journal Corp., 25 Fla. L.
Weekly 133 (Fla. 5th DCA 2000)

Again the issue of whether a pri-
vate institution is subject to the Pub-
lic Records Act was addressed in Me-
morial Hospital-West Volusia. In this
case, however, the retroactivity of
Section 395.3036, Fla.Stat. (1998),
was at issue. The District Court cer-
tified the following question to the
Florida Supreme Court:

SHOULD SECTION 395.3036

BE APPLIED RETROACTIVELY?
Section 395.3036 provides that the

records of a private hospital corpora-
tion that leases a public facility are
confidential when the private lessee
meets certain criteria with respect to
the relationship between the public
and private entities.

ATTORNEY’S FEES
Mounir v. Department of Health, 25
Fla. L. Weekly 63 (Fla. 4th DCA 1999)

Mounir, a licensed dentist, was the
subject of a disciplinary proceeding
involving a dispute over the provi-
sion of dental records to a patient.
The case was dismissed, and Mounir
sought attorney’s fees from the De-
partment of Health pursuant to Sec-
tion 57.111, Fla. Stat., as a prevail-
ing small business party. That
provision requires that attorney’s
fees be awarded to “a sole proprietor
of an unincorporated business, in-
cluding a professional practice” or a
“partnership or corporation, includ-
ing a professional practice.” The De-
partment objected on the grounds
that, while Mounir practiced through
a professional service corporation,

the license which was the subject of
the disciplinary action was issued to
him personally. In Mounir, the court
recognized that the Department’s po-
sition created a “Catch 22” for licensed
professionals who choose to form a pro-
fessional service corporation. While
agreeing that a literal interpretation
of the statute would support the
Department’s position, the court con-
cluded that result could not have been
intended by the Legislature. The
Department’s reliance on Department
of Professional Regulation v. Toledo,
549 So. 2d 715 (Fla. 1st DCA 1989), was
rejected. That case involved a request
for attorney’s fees by an employee of a
small business party as opposed to the
principal of the business.

Mary F. Smallwood is a partner with the
firm of Ruden, McClosky, Smith, Schuster
& Russell, P.A. in its Tallahassee office. She
is Chair-elect of the Administrative Law
Section of The Florida Bar and a Past Chair
of the Environmental and Land Use Law
Section. She practices in the areas of envi-
ronmental, land use, and administrative
law. Comments and questions may be sub-
mitted to MFS@Ruden.com.

ADMINISTRATIVE LAW SECTION
MEMBERSHIP APPLICATION

This is a special invitation for you to become a member of the Administrative Law Section of The Florida
Bar.  Membership in this section will provide you with interesting and informative ideas.  It will help keep
you informed on new developments in the field of Administrative Law.  As a section member you will meet
with lawyers sharing similar interests and problems and work with them in forwarding the public and
professional needs of the Bar.

To join, make your check payable to “THE FLORIDA BAR” and return your check in the amount of $20 and
this completed application card to ADMINISTRATIVE LAW SECTION, THE FLORIDA BAR, 650
APALACHEE PARKWAY, TALLAHASSEE, FL  32399-2300.

NAME __________________________________________________ ATTORNEY NO.

OFFICE ADDRESS

CITY  STATE  ZIP

Note: The Florida Bar dues structure does not provide for prorated dues.  Your Section dues covers the
period from July 1 to June 30.
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FROM THE CHAIR
from page 1

On the Move
Dan R. Stengle, who served as General Counsel to

the late Governor Lawton Chiles, entered private law
practice in Tallahassee by joining the Tallahassee
law firm of Hopping Green Sams & Smith, P.A., as a
shareholder in the firm.

Mr. Stengle, the Chair-elect of the Administrative
Law Section of The Florida Bar, will represent cli-
ents on matters relating to land use, facility sit-
ing, general administrative law and legislative rep-
r e s e n t a t i o n .

He has an extensive background in the Executive
and Legislative branches of state government on vari-
ous issues associated with land use regulation, natu-
ral resource regulation and wildlife protection.

Mr. Stengle received his law degree from the Florida
State University College of Law in 1982 and his
bachelor’s degree from the University of South Dakota
in 1978.

Visit
THE FLORIDA BAR’S
WEBSITE at

http://www.flabar.org



Administrative Law Section NewsletterVolume XXI, No. 3 • March 2000

15

Administrative Law  Section Members:

We Want To Hear From You!!
What can your section do for you that it is not now doing?

How can we improve? What would you like to see in your newsletter that you do not see now?

This is YOUR section — we need YOUR input!

Listed below is the information you need to contact your section officers or your newsletter editor.
Please let us hear from you!

Ms. M. Catherine Lannon, Chair
Attorney General’s Ofc.
400 S. Monroe St.
Tallahassee, Florida 32399-6526
(850) 414-3752
cathy_lannon@oag.state.fl.us

Mr. Dan R. Stengle, Chair-elect
P.O. Box 6526
Tallahassee, Florida 32301-2034
(850) 222-7500
dans@hgss.com

Ms. Mary F. Smallwood, Secretary
215 S. Monroe St. Ste. 815
Tallahassee, Florida 32301-1858
(850) 681-9027
mfs@ruden.com

Mr. William David Watkins,
Treasurer

Watkins Tomasello & Caleen
P.O. Box 15828
Tallahassee, Florida 32317-5828
(850) 671-2644
dwatkins@wtc.pa.com

Ms. Elizabeth Waas McArthur
Katz Kutter Haigler Et Al
P.O. Box 1877
Tallahassee, Florida 32302-1877
(850) 224-9634
emcarthur@katzlaw.com

ADMINISTRATIVE LAW SECTION
MEMBERSHIP APPLICATION

This is a special invitation for you to become a member of the Administrative Law Section of The Florida
Bar.  Membership in this section will provide you with interesting and informative ideas.  It will help keep
you informed on new developments in the field of Administrative Law.  As a section member you will meet
with lawyers sharing similar interests and problems and work with them in forwarding the public and
professional needs of the Bar.

To join, make your check payable to “THE FLORIDA BAR” and return your check in the amount of $20 and
this completed application card to ADMINISTRATIVE LAW SECTION, THE FLORIDA BAR, 650
APALACHEE PARKWAY, TALLAHASSEE, FL  32399-2300.

NAME __________________________________________________ ATTORNEY NO.

OFFICE ADDRESS

CITY  STATE  ZIP

Note: The Florida Bar dues structure does not provide for prorated dues.  Your Section dues covers the
period from July 1 to June 30.
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Share your newsletter and this application with a
non-attorney colleague.

Affiliate membership in the Administrative Law Section is open to members of administrative boards, agency
staff, law students, legal assistants, members of the legislature and legislative staff, and other administra-
tive personnel.  This membership will help keep you up to date in administrative law and processes.

To be considered for affiliate membership, please complete the  application below, enclose a resume of your
professional experience and your check for $20 or $25 made payable to The Florida Bar.

THE FLORIDA BAR
APPLICATION FOR AFFILIATE MEMBERSHIP

ADMINISTRATIVE  LAW SECTION

NAME: _________________________________________________________________________________________

FIRM NAME: ___________________________________________________________________________________

OFFICE ADDRESS: _____________________________________________________________________________

CITY/STATE: ___________________________________________________________ZIP CODE: ______________

OFFICE PHONE:  (         ) ________________________________________________________________________

PROFESSIONAL SPECIALTY(IES): ______________________________________________________________

WHAT AGENCIES DO YOU PRIMARILY WORK WITH?

WHAT LEGAL AREAS ARE YOU MOST INTERESTED IN?

FROM THE STANDPOINT OF YOUR PROFESSION, WHAT ISSUES INVOLVED IN ADMINISTRATIVE
LAW AND PROCEDURE AND STATE AGENCY PRACTICE ARE MOST IMPORTANT?

I understand that all privileges accorded to members of the section are accorded affiliates, except that
affiliates may not advertise their status in any way, nor vote, or hold office in the Section or participate in
the selection of Executive Council members or officers.

SIGNATURE: _________________________________________________________  DATE:

Note: Membership dues are $25.00 (Law Students - $20.00).  Membership in the section will expire June
30.  The Florida Bar dues structure does not provide for prorated dues.  Your application, resume and check
should be mailed to Jackie Werndli, Section Administrator, The Florida Bar, 650 Apalachee Parkway, Tal-
lahassee, FL  32399-2300.



Administrative Law Section NewsletterVolume XXI, No. 3 • March 2000

17

Administrative Law  Section Members:

We Want To Hear From You!!
What can your section do for you that it is not now doing?

How can we improve? What would you like to see in your newsletter that you do not see now?

This is YOUR section — we need YOUR input.

Listed below is the information you need to contact your section officers or your newsletter editor.
Please let us hear from you!

Ms. M. Catherine Lannon, Chair
Attorney General’s Ofc.
400 S. Monroe St.
Tallahassee, Florida 32399-6526
(850) 414-3752
Cathy_lannon@oag.state.fl.us

Mr. Dan R. Stengle, Chair-elect
The Capitol / Governors Ofc.
400 S. Monroe St.
Tallahassee, Florida 32301-2034
(850) 488-3494
Stengld@eog.state.fl.us

Ms. Mary F. Smallwood, Secretary
215 S. Monroe St. Ste. 815
Tallahassee, Florida 32301-1858
(850) 681-9027
mfs@ruden.com

Mr. William David Watkins, Trea-
surer
Watkins Tomasello & Caleen
P.O. Box 15828
Tallahassee, Florida 32317-5828
(850) 671-2644
dwatkins@wtc.pa.com

Ms. Elizabeth Waas McArthur
Katz Kutter Haigler Et Al
P.O. Box 1877
Tallahassee, Florida 32302-1877
(850) 224-9634
emcarthur@katzlaw.com

ADMINISTRATIVE LAW SECTION
MEMBERSHIP APPLICATION

This is a special invitation for you to become a member of the Administrative Law Section of The Florida
Bar.  Membership in this section will provide you with interesting and informative ideas.  It will help keep
you informed on new developments in the field of Administrative Law.  As a section member you will meet
with lawyers sharing similar interests and problems and work with them in forwarding the public and
professional needs of the Bar.

To join, make your check payable to “THE FLORIDA BAR” and return your check in the amount of $20 and
this completed application card to ADMINISTRATIVE LAW SECTION, THE FLORIDA BAR, 650
APALACHEE PARKWAY, TALLAHASSEE, FL  32399-2300.

NAME __________________________________________________ ATTORNEY NO.

OFFICE ADDRESS

CITY  STATE  ZIP

Note: The Florida Bar dues structure does not provide for prorated dues.  Your Section dues covers the
period from July 1 to June 30.
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The Florida Bar
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FROM THE CHAIR
from page 1

continued, page 10

Join the Public Utilities Law Committee
The Public Utilities Law Committee of the Administrative Law Section is concerned with the legal, technical and
economic issues related to regulated providing electric, gas, water, wastewater, and telephone services. If you are a
member of the Administrative Law Section and would like to become a member of this committee, please complete
and return the form below:

_____ I would like to become a member of the Public Utilities Law Committee. (AL709)

Name: ________________________________________________ Fla. Bar No. _________________________________

Address: ____________________________________________________________________________________________

City/State: ____________________________________________ Zip Code: ____________________________________

Telephone: (____) ______________________________________ Telecopier: (____) _____________________________

Please return completed form or a copy to: Jackie Werndli, Program Administrator, The Florida Bar,
650 Apalachee Parkway, Tallahassee, Florida 32399-2300.

continued...

Wm. Williams

Stephen T. Maher is a Miami lawyer
and legal educator who has practiced
and taught law for the past twenty-
three years. He now practices with
Stephen T. Maher, P.A. and serves as
Director of Attorney Training at
Shutts & Bowen, the oldest law firm
in Miami. He has written numerous

articles on legal education, on tech-
nology and the law, and on adminis-
trative law. He has also been active
in the organized bar. He is a past chair
of the Administrative Law Section
and past chair of the Council of Sec-

tions of The Florida Bar. He also
trains lawyers throughout the United
States through his consulting com-
pany, The Practical Professor Incor-
porated, pracprof@usual.com <http:/
/www.usual.com>


