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From the Chair
by Debby Kearney

One of the Section’s latest projects
is to take a new look at our bylaws.
In working more closely with the by-
laws in the past year, I came upon a
number of instances in which I no-
ticed that the bylaws did not match
the Section’s practices or in which the
bylaws hampered rather than helped
us reach our goals. A number of Ex-
ecutive Council members had excel-
lent recommendations for updating
this document.

At the recent Long Range Plan-
ning Retreat, the Executive Council

worked through the bylaws, article
by article, and made a number of rec-
ommendations for change. The by-
laws require the approval of the Ex-
ecutive Council, publication to the
members, and ultimately, approval
by the Board of Governors. On Feb-
ruary 24, 2006, the Executive Coun-
cil made a few more changes and
then voted to approve the bylaws
amendments. The bylaws amend-
ments as approved by the Executive
Council are published in this news-
letter for the section membership to

review.
In Article I (Name and Purpose),

the members favored adding an
aspirational goal, which would read
as follows: It is an aspirational goal
to achieve fair balance between gov-
ernment attorneys and private prac-
titioners among the executive coun-
cil members of the section.

Article II (Membership), currently
limits the amount of dues to $25.00
per year per member. Most sections
do not have a dues cap in their by-
laws. The Bar is in the process of

First DCA Readdresses the Rule Challenge
Standard of Proof After Cosmetic Surgery
and the 2003 APA Amendments
by E. Gary Early

The First District Court of Appeal
has, through its opinion in Depart-
ment of Health v. Merritt,1 laid to rest
any remaining confusion as to the
role of an Administrative Law Judge
in a rule challenge proceeding pursu-
ant to Section 120.56, Florida Stat-
utes, and the appropriate standard of
proof to be applied by an ALJ in con-
sidering whether a rule or proposed
rule is an invalid exercise of del-
egated legislative authority. The

Merritt opinion resolved the conflict
between the Court’s earlier opinion
in Florida Board of Medicine v.
Florida Academy of Cosmetic Sur-
gery, Inc.2 and the 2003 amendments
to the Administrative Procedure Act,3

and confirmed that the 2003 Legis-
lature intended to modify the Cos-
metic Surgery standard of review. In
analyzing the Merritt decision, a re-
view of the circumstances leading up
to the opinion is appropriate.
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making budget changes which will
have the effect of allotting less of the
collections for each membership dues
payment to the Section, with a
greater portion going to the Bar’s
general funds for overhead of section
operations. The Executive Council is
not recommending a dues increase at
this time, but is recommending the
flexibility for that eventuality should
it later become necessary.

In Article III (Officers), a change

is recommended to require that
nominations for the Section’s offic-
ers be by a nominating committee of
the executive council. Nominations
would continue to be accepted from
the floor.

Changes to Article IV (Executive
Council) include establishing mini-
mum expected duties of Council
members. Members would have the
duty to attend meetings and partici-
pate in at least one committee or
participate as an Executive Council
liaison to other Bar committees or
sections.

The Meetings article (Article V),
as redrafted, would allow for special

meetings of the Executive Council at
the call of the Chair “upon written
notice that is reasonable under the
circumstances.” The purpose of the
meeting would have to be stated in
the call and official action on business
would be limited to the stated pur-
pose. The recommended changes to
this article also would tighten up at-
tendance requirements by deeming a
vacancy to exist upon the absence of
a member from any two regular meet-
ings during any fiscal year, whether
or not the absence was excused by the
Chair.

A significant number of changes
are recommended to Article VI (Com-
mittees). The Long Range Planning
Committee composition would reflect
the current practice of having the
Chair-Elect responsible for planning
the long-range planning retreat. The
3-year terms for Legislative Commit-
tee members would be deleted in rec-
ognition of the fact that board terms
are only for two years.

The Law School Outreach Commit-
tee would be established as a stand-
ing committee in the bylaws. This is
one of the Section’s more active com-
mittees currently and a priority of
Section members. Its purpose is to
stimulate students’ interest in admin-
istrative law “with the goal of increas-
ing the number of law students with
an interest in administrative law.”

A Nominating Committee is also
made a standing committee. Its three
members would be responsible for
nominating a slate of candidates for
any vacancy occurring during a term
or at the conclusion of a term.

Some changes are also made to the
Public Utilities Law Committee to
make it a regular standing committee.

If you have comments or sugges-
tions on these changes or with respect
to any other changes, please contact
me or any other Executive Council
member.

Deborah K. Kearney is the Chair of the
Administrative Law Section. She
graduated from the Florida State
University College of Law and cur-
rently serves as the General Counsel
of the Florida House of Representa-
tives. Debby can be contacted at
debby.kearney@ myfloridahouse.gov.

Editor’s Note
Thanks to Administrative Law Judge Charles Stampelos for providing

this update as a follow-up to his article in the December 2005 Adminis-
trative Law Newsletter on Proposed Recommended Orders:

DOAH ALJs now use LexisNexis rather than Westlaw as a research tool.
My December 2005 newsletter article states that parties should use the
DOAH case number and the Westlaw cite when citing to administrative
law cases and when available; now they should use the DOAH case number
and the LexisNexis cite when available.

JOIN THE FLORIDA BAR'S
LAWYER REFERRAL SERVICE

Every year, The Florida Bar Lawyer Referral Staff makes thousands of referrals
to people seeking legal assistance. Lawyer Referral Service attorneys annually
collect millions of dollars in fees from Lawyer Referral Service clients.

The Florida Bar Lawyer Referral Service:
• Provides statewide advertising
• Provides a toll-free telephone number
• Matches attorneys with prospective clients
• Screens clients by geographical area and legal problem
• Allows the attorney to negotiate fees
• Provides a good source for new clients

IF YOU ARE INTERESTED IN BECOMING A PART OF THE FLORIDA BAR'S LAWYER
REFERRAL SERVICE,  contact The Florida Bar Lawyer Referral Service (651 E. Jefferson
Street, Tallahassee, FL 32399-2300) for more information and an application form.

NOTE: If your office is in Baker, Broward, Clay, Collier, Duval, Escambia, Franklin, Gadsden,
Hillsborough, Jefferson, Leon, Liberty, Nassau, Orange, Palm Beach, Pinellas, Santa Rosa,
or Wakulla county, please contact your local bar association lawyer referral service for
information.
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continued...

APPELLATE CASE NOTES
by Mary F. Smallwood

Adjudicatory Proceedings
Rogers v. Department of Health, 30
Fla. L. Weekly 2425 (Fla. 1st DCA,
October 18, 2005)

The Department of Health filed an
administrative complaint against
Rogers, an anesthesiologist and pain
management specialist, alleging that
(1) he failed to meet the applicable
standard of care in that he did not
adequately document his patient’s
condition or conduct a physical ex-
amination before prescribing pain-
killers, (2) he failed to keep adequate
medical records, and (3) he improp-
erly prescribed narcotics without con-
ducting a physical examination or
evaluating the patient’s medical his-
tory. An investigation apparently was
commenced when the patient’s HMO
contacted the Department about the
patient’s treatment with numerous
narcotics for pain management.

Following an administrative hear-
ing, the administrative law judge en-
tered a recommended order recom-
mending dismissal of counts I and III
of the complaint. The judge found
that the Department had proven
count II with respect to failure to
keep adequate records. The judge
found that the weight of the evidence
supported a finding that Rogers had
adequately diagnosed the patient’s
condition, referred her to other spe-
cialists, and recommended additional
testing including an MRI (which her
HMO refused to pay for). With re-
spect to count III, the judge noted
that the prohibition in the statute
was prescribing a legend drug “other
than in the course of physician’s pro-
fessional practice.” §458.331(1)(q),
Fla. Stat. The judge found that the
Department had not established that
Rogers was not practicing medicine
when he prescribed the drugs. The
order recommended a penalty of
$1000.00 and attendance of a record-
keeping class.

The Department filed a number of
exceptions to the recommended order
addressing the recommended dis-

missal of counts I and III. In its final
order, the Department relied on tes-
timony by Rogers and his expert wit-
ness to conclude that a required ex-
amination was not conducted. On
that basis, it rejected the judge’s dis-
missal of count I. With respect to
count III, the Department concluded
that prescribing the drugs was inap-
propriate because no physical exami-
nation had been conducted. The De-
partment reinstated counts I and III
and placed Rogers on probation.

The court reversed and remanded.
It found that the Department had
erred in rejected the ALJ’s findings
of fact as it was reweighing the evi-
dence presented at the hearing to
reach a different conclusion about
whether an examination was con-
ducted. Since the reinstatement of
count III relied on that revised find-
ing, it was also reversed by the court.

Timeliness
Payne v. City of Miami, 30 Fla. L.
Weekly 2600 (Fla. 3rd DCA, Novem-
ber 16, 2005)

The Durham Park Neighborhood
Association and certain individuals
filed a petition for administrative
hearing challenging the City of
Miami’s approval of a small scale de-
velopment amendment. The appeal
was filed within 30 days of the effec-
tive date of the amendment but more
than 30 days after the vote of the
Commission approving it. The De-
partment of Community Affairs dis-
missed the petition as untimely.

On appeal, the court reversed. It
noted that Section 163.3187(3)(a),
Fla. Stat., allowed an affected person
to file a challenge within “30 days fol-
lowing the local government’s adop-
tion of the amendment.” Under the
City of Miami’s Charter, ordinances
approved by the Commission become
effective upon signature by the
Mayor or after 10 days if the Mayor
does not veto the action. The court
rejected the Department’s interpre-
tation of the term “adoption” to mean

adoption by the Commission.

Standing
Jacoby v. Board of Medicine, 31 Fla.
L. Weekly 104 (Fla. 1st DCA, Decem-
ber 29, 2005)

Jacoby challenged Rule 64B8-
8.001 and the Board of Medicine’s
non-rule policy regarding denial of a
license to a physician with a proba-
tionary license in another state.
Jacoby had been put on probation by
the State of New York for failure to
repay student loans. The Division of
Administrative Hearings dismissed
his petition for lack of standing. The
Board had denied Jacoby’s request
for a temporary certificate to practice
in Florida, and that denial was the
subject of a separate appeal.

The court reversed. It held that
there was an immediate injury in fact
as Jacoby’s request for a license had
been denied and he might apply
again in the future. It also held that
he met the zone of interest prong of
the standing test because his profes-
sion was regulated by the Board and
he could not practice his profession
without a license.

Licensing
Yeoman v. Construction Industry Li-
censing Board, 31 Fla. L. Weekly 48
(Fla. 1st DCA, December 22, 2005)

Yeoman applied for an initial cer-
tified general contractor’s license. His
request was denied based on Section
112.011, Fla. Stat., on the grounds
that he had been convicted of a felony
and had not had his civil rights re-
stored. The statute provides that “a
person whose civil rights had been
restored shall not be disqualified to
practice … any occupation … for
which a license … is required …
solely because of a prior conviction
for a crime. However, a person whose
civil rights have been restored may
be denied a license … if the crime was
a felony … and directly related to the
specific occupation ….” The Construc-
tion Industry Licensing Board con-
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strued this language to require de-
nial of the requested license.

On appeal, Yeoman argued that
Section 112.011 only addressed a per-
son whose civil rights had been re-
stored, not someone whose rights had
not been restored. The court agreed
and reversed the final order. It noted
that Chapter 489, Fla. Stat., which
governed licensing of general con-
tractors, did not specifically provide
for denial of a license where an ap-
plicant had a felony conviction. In-
stead, it required consideration of
lack of good moral character. The
court further noted that the Legisla-
ture had, in the case of certain pro-
fessions, enacted statutory provisions
requiring denial of a license where
the applicant had committed a felony.

Rule Challenges
Department of Health v. Merritt, 31
Fla. L. Weekly 135 (Fla. 1st DCA,
January 5, 2006)

See feature article.

Attorney’s Fees
Jain v. Florida Agricultural and Me-
chanical University, 30 Fla. L. Weekly
2456 (Fla. 1st DCA, October 20, 2005)

Jain, a professor at Florida Agri-
cultural and Mechanical University
(“FAMU”), challenged a decision by
FAMU that he was not entitled to
compensation for the summer semes-
ter of 2003 as he had elected to par-
ticipate in the Deferred Retirement

Program and thus, his employment
terminated in May of 2003. The ad-
ministrative law judge entered a rec-
ommended order concluding that
FAMU had contracted with Jain to
teach in the summer term of 2003. In
his proposed recommended order,
Jain had requested that attorney’s
fees be awarded without specifying
any statutory provision justifying
such an award. The administrative
law judge noted the request for
attorney’s fees, but did not provide for
such fees in the recommended order.
Jain then filed “Exceptions to the
Recommended Order and Motion to
Administrative Law Judge for an
Award of Attorney’s Fees,” citing Sec-
tion 57.105(5), Fla. Stat.

FAMU’s final order adopted the
recommended order and did not
award attorney’s fees to Jain, con-
cluding that Section 57.105(5) was
not applicable. Jain appealed that
order.

The court reversed and remanded.
It held that Section 57.105(5) re-
quires, by its terms, that the admin-
istrative law judge determine the
award of attorney’s fees.

French v. Department of Children
and Families, 31 Fla. L. Weekly 145
(Fla. 5th DCA, January 6, 2006)

Sarah French suffered from severe
disabilities resulting from cerebral
palsy. She needed personal care as-
sistance as a result. The Department
of Children and Families (“DCF”) ini-
tially determined that she was en-
titled to 12 hours of care a day and
designated her mother as a personal
care assistant. Her caseworker rec-

ommended that Sarah be enrolled in
an experimental Medicaid program,
and her enrollment was approved.
Shortly thereafter, DCF disenrolled
her and terminated her mother’s des-
ignation as her personal care assis-
tant on the grounds that she was
physically incapable of handling that
role. When the Frenches requested a
hearing, DCF informed them that no
hearing was available since there
had been no loss of services. Ulti-
mately, DCF did grant the request for
a hearing and appointed a hearing
officer. The hearing officer held that
DCF had erred in terminating the
mother as the personal care assistant
and reinstated Sarah in the experi-
mental program. The hearing officer
did not order back payment to the
mother for services performed. More-
over, the hearing officer did not
award attorney’s fees requested un-
der Sections 120.569(2)(e) and
120.595(1)(b) and (c).

On appeal, DCF did not argue that
the hearing officer’s order should be
overturned, so the court upheld the
determination that the mother was
capable of performing personal care
duties and that Sarah should be re-
instated. However, the court found
that the Frenches were entitled to
back payment under both federal and
state law.

With respect to attorney’s fees, the
court held that the Frenches had
waived their argument under Section
120.569 because they failed to pro-
vide the hearing officer with any spe-
cific pleadings or documents that
were alleged filed for an improper
purpose. DCF argued that attorney’s
fees were not warranted under Sec-
tion 120.595 because that section was
limited to awards by “administrative
law judges” and did not extend to
hearing officers. The court noted that
former versions of Section 120.595
had allowed hearing officers to award
attorney’s fees but that the statute as
presently constituted was limited to
administrative law judges. However,
it rejected DCF’s argument that it
was exempt from any award of
attorney’s fees under that statute as
a result of the exemption contained
in Section 120.80(7), which autho-
rized DCF to use hearing officers in-
stead of administrative law judges.
Instead, the court remanded for the
assignment of an administrative law
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judge to hear the request for
attorney’s fees. It agreed with the
Frenches that to do otherwise would
allow DCF to escape the conse-
quences of its actions by choosing to
avoid the Division of Administrative
Hearings. The court also awarded
fees on appeal pursuant to Section
120.595(5), finding that DCF grossly
abused its discretion.

Immediate Final Orders
Bio-Med Plus, Inc. v. Department of
Health, 30 Fla. L. Weekly 2454 (Fla.
1st DCA, October 20, 2005)

Bio-Med Plus, Inc. (“Bio-Med”) ap-
pealed an immediate final order of
the Department of Health suspend-
ing its permit to engage in the distri-
bution of wholesale drugs in Florida.
The basis cited for the suspension
was the indictment of the company
in Georgia on charges of racketeer-
ing, mail and wire fraud, money laun-
dering, and conspiracy. Based on the
charges in the indictment, the De-
partment found that Bio-Med had
acquired and resold prescription
drugs outside regulated channels (re-
sulting in those drugs being consid-
ered adulterated) and that it had con-
cealed the source of such drugs.
Accordingly, the Department con-
cluded that Bio-Med’s continued op-
eration constituted a serious and im-
minent threat to the health and
safety of the consuming public.

The court reversed. It rejected the
Department’s conclusion that the
fact that Bio-Med had been charged
with a felony was sufficient to justify
immediate suspension of the permit
to dispense prescription drugs, al-
though the court recognized that that
might provide a basis for suspension
of the permit after a formal adminis-
trative hearing. The court held that
there were no allegations in the or-
der that supported the contentions
that drugs being distributed would
actually cause harm to the public.
Finally, the court found that there
was no evidence that Bio-Med would
continue to engage in unlawful ac-
tivities during the pendency of a
hearing on suspension of its permit.

Appeals
Ford v. Agency for Persons with Dis-
abilities, 30 Fla. L. Weekly 2701 (Fla.
4th DCA, November 30, 2005)

Ford sought to challenge a decision
of the Department of Children and
Families (“DCF”) to terminate her
residential support services under
Medicaid. She appealed that decision
to the Office of Appeal Hearings, a
division of DCF. Before the appeal
could be held, however, Ford filed a
Motion to Transfer the Case to the
Division of Administrative Hearings.
That motion was denied, and Ford
appealed.

On appeal, Ford alleged that the
hearing officers in the Office of Appeal
Hearings had a conflict of interest
because they were employees of DCF
and had numerous contacts with
other DCF employees who would ap-
pear as witnesses in appeal proceed-
ings. Ford also alleged that the non-
attorney hearing officers could not
adequately address legal issues raised
in the proceedings and that they could
not objectively weigh the testimony of
agency employees because of the close
relationships formed.

The court dismissed the appeal of
the order because it found that there
was no demonstration that the non-
final order could not be adequately
addressed at the time of any appeal
of the final order.

Prohibition
PPI, Inc. v. Department of Business
and Professional Regulation, 31 Fla.
L. Weekly 144 (Fla. 1st DCA, January
6, 2006)

Petitioners sought a writ of prohi-
bition to prevent the Department of
Business and Professional Regula-
tion from responding to a request for
a declaratory statement filed by Rep-
resentative Ellyn Bogdanoff. The pe-
tition for a declaratory statement
asked that the Department conclude
that Art. X, § 23 of the Florida Con-
stitution, allowing slot machines in a
pari-mutuel wagering facility, was of
no force or effect without legislative
implementation. While recognizing
that the declaratory statement pro-
visions of Chapter 120 did not allow
an agency to construe a constitu-
tional provision, the court denied the
request for a writ of prohibition. It
held that a writ of prohibition is cor-
rectly issued to prevent an agency
from acting in excess of its jurisdic-
tion, and it does not lie to prevent an
agency from acting erroneously. In

this case, the agency had the author-
ity to act to deny the petition. The
Appellants could intervene in the
action before the Department and
argue that the petition should be de-
nied.

Estoppel by Judgment
Glidden v. Florida Unemployment
Appeals Commission, 31 Fla. L.
Weekly 163 (Fla. 1st DCA, January 10,
2006)

Glidden was dismissed as an em-
ployee of the Department of Juvenile
Justice on grounds of misconduct.
She filed an appeal with the Public
Employees Relations Commission
(“PERC”) challenging that dismissal.
PERC found that she was properly
dismissed. Glidden then sought un-
employment compensation benefits.
Initially, the Unemployment Appeals
Commission (“UAC”) held that
PERC’s decision that Glidden had
been involved in misconduct justify-
ing her dismissal qualified as estop-
pel by judgment to prevent her from
qualifying for unemployment com-
pensation benefits. The court, in a
prior appeal, reversed and remanded
for a hearing on the merits of her
claims. On remand, the UAC allowed
Glidden to present only such evi-
dence that may have come to light
after the PERC appeal. As there was
no such new evidence, the UAC again
denied her claim of benefits.

On appeal, the court reversed
again. It held that estoppel by judg-
ment was not applicable where, as
here, two separate agencies consid-
ered similar factual allegations but
for different purposes. The court fur-
ther noted that the two agencies were
applying different standards in their
review of the facts. The case was re-
manded for a full evidentiary hear-
ing.

Mary F. Smallwood is a partner
with the firm of Ruden, McClosky,
Smith, Schuster & Russell, P.A. in its
Tallahassee office. She is Past Chair
of the Administrative Law Section
and a Past Chair of the Environmen-
tal and Land Use Law Section of The
Florida Bar. She practices in the ar-
eas of environmental, land use, and
administrative law. Comments and
questions may be submitted to
Mary.Smallwood@Ruden.com.
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Approximately 4,000 attorneys are Board Certified by
the Florida Bar. Board certification symbolizes
specialized skills, experience, and professionalism in
the practice of law.  It is one way of helping the public
make a more informed decision when selecting a
lawyer and it is a valuable resource for referrals among
those within the profession. The Supreme Court of
Florida has approved standards for certification in the
following specialty practice areas:

✔ Identification as “Board Certified” “Specialist” or
“Expert” in your field of practice

✔ Personal pride, peer recognition and professional
advancement

✔ Malpractice insurance discounts
✔ Excellent referral network
✔ Separate listing in The Florida Bar Journal

directory issue and on the Bar’s Web site

✔ A minimum of 5 years in the practice of law
✔ Substantial involvement
✔ Passage of an exam
✔ Satisfactory peer review
✔ Completion of the certification area’s CLE

requirement

Exam Dates Each Year (Day to be Announced):
1st Cycle: March
2nd Cycle: May

Benefits

Staff contacts and specific requirements for each specialty area

are available at www.FloridaBar.org/certification
or by calling 850-561-5842

Visit our Website at www.FloridaBar.org/certification

“Merit selection of judges and board certification of lawyers are two of the jewels in the

crown of the Florida justice system. The character, competence and commitment
that defines professionalism is also the essential formula for certification.”

                                                                       The Honorable Harry L. Anstead
                                                                        Justice, Supreme Court of Florida

Thinking About Becoming
 BOARD CERTIFIED?

Thinking About Becoming
 BOARD CERTIFIED?

Filing period is July 1 – August 31 for
these areas:

◆ Admiralty & Maritime Law
◆ Appellate Practice
◆ Aviation Law
◆ Civil Trial
◆ Elder Law
◆ Immigration & Nationality
◆ International Law
◆ Labor & Employment Law
◆ Marital & Family Law
◆ Tax Law

Filing period is Sept. 1 – Oct 31 for
these areas:

◆ Antitrust & Trade Regulation Law
◆ Business Litigation
◆ City, County & Local Gov't Law
◆ Construction Law
◆ Criminal Appellate
◆ Criminal Trial
◆ Health Law
◆ Real Estate
◆ Wills, Trusts & Estates
◆ Workers' Compensation

Minimum
Requirements*

Other Important
Dates
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Agency Snapshots
Department of Environmental Protection

The Florida Department of Envi-
ronmental Protection was created in
1993 when the Florida Legislature
merged the Department of Environ-
mental Regulation and the Depart-
ment of Natural Resources. The De-
partment is one of fifteen state
government agencies under the ex-
ecutive branch of the Governor. The
Department is the lead agency in
state government for environmental
management and stewardship.
Among many other things, the De-
partment administers regulatory
programs and issues permits for air,
water, and waste management. It
oversees the State’s land and water
conservation program, Florida For-
ever, and manages the Florida Park
Service.

Head of the Agency:
Colleen M. Castille, Secretary
Douglas Building
3900 Commonwealth Blvd., M.S. 10
Tallahassee, Florida 32399-3000
(850) 245-2011

Agency Clerk:
Lea Crandall
Douglas Building, Room 659
3900 Commonwealth Blvd., M.S. 35
Tallahassee, Florida 32399-3000
(850) 245-2242
Fax Filing (850) 245-2303
Hours of Operation:

Monday – Friday 8:00 AM to
5:00 PM

General Counsel:
Greg Munson
Douglas Building
3900 Commonwealth Blvd., M.S. 35
Tallahassee, Florida 32399-3000
(850) 245-2242

Greg received his Bachelor of Sci-
ence degree from the United States
Air Force Academy and his Juris Doc-
torate from the Vanderbilt University
Law School.  Prior to coming to the
Department, Greg worked for the
United States Department of Justice
where he prosecuted federal criminal

cases.  In addition, he spent three
years serving in Governor Bush’s
Office of General Counsel.  Before
becoming a lawyer, Greg was a Cap-
tain in the United States Air Force
where he served as the Mission Di-
rector on the RC-135 intelligence-
gathering aircraft.  He became Gen-
eral Counsel in August of 2004.

Greg believes the best part of be-
ing General Counsel is being able to
work with the professional and
knowledgeable employees within the
Office of General Counsel and the
Department as a whole. In addition,
he enjoys working on issues of impor-
tance to Florida’s future and learn-
ing the ins and outs of the businesses
that interact with the department.

Number of lawyers on staff: 65

Kinds of Cases:
The Department is involved in and

has expertise in a wide variety of
cases. Many of these cases include
different facets of administrative,
environmental, land use, and real
property law. A sample of the types
of cases the Department handles in-
cludes permit challenges, rule chal-
lenges, enforcement actions, bid pro-
tests, takings litigation, land
acquisitions, property disputes, and
any related appeals that might result
from these cases.

Effect of Chapter 120 on the mis-
sion of the Agency:

Florida’s Administrative Proce-
dure Act (APA) has a substantial im-
pact on the Department’s rule-mak-
ing procedures, permit challenges, as
well as challenges to any initial or
final agency actions of the Depart-
ment. As a government agency, the
Department is committed to conduct
itself in accordance with the APA
while providing the greatest amount
of environmental protection to the
citizens of Florida.

Changes to the APA:
While the Department is not pro-

posing any changes to the APA dur-
ing the 2006 regular legislative ses-
sion, Senator Mike Bennett is spon-
soring a bill proposing changes to
chapter 120, F.S. Senate Bill 262 pro-
poses numerous changes to the APA,
including expanding the definition of
“small business party,” requiring the
Department of State to publish the
Florida Administrative Weekly on
the internet, and codifying the prin-
cipal of equitable tolling.

Changes to the Uniform Rules:
The Department is anticipating

proposing changes to its Exceptions
to the Uniform Rules contained in
Chapter 62-110, F.A.C, sometime in
early 2006. The scope and content of
these changes has yet to be estab-
lished, but all the changes will go
through the formal rulemaking pro-
cess.

Tips for practice before the
agency:

The Department encourages any-
one having questions regarding the
Department’s rules or procedures to
contact an attorney within the Office
of General Counsel.

Mark Your
Calendar!

Pat Dore
Administrative
Law Conference

October 19-20, 2006
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Minutes
Administrative Law Section Executive Council Meeting

January 5, 2006 – Wakulla Springs, Florida

Draft: not yet reviewed or approved
by Executive Council

I.  CALL TO ORDER: Executive
Council Chair-Elect Booter Imhof
called the meeting to order at ap-
proximately 2:15 p.m.

Present: Booter Imhof, Seann
Frazier, Andy Bertron (late), Dave
Watkins, Charlie Stampelos, Mary
Ellen Clark, Linda Rigot, Clark
Jennings, Larry Sellers, Cathy Sell-
ers, Cathy Lannon, and Jackie
Werndli.

Absent: Debby Kearney, Chris Moore,
Cynthia Miller, Rick Ellis, Elizabeth
McArthur, Donna Blanton, Allen
Grossman, Li Nelson, and Bill Will-
iams.

II.  PRELIMINARY MATTERS:

A.  Minutes—October 14, 2005
The minutes of the October 14, 2005,
Executive Council Meeting were ap-
proved.

B.  Treasurer’s Report
The Treasurer’s Report was pre-
sented by Jackie Werndli and ap-
proved.

C.  Chair’s Report
No report was presented.

III. COMMITTEE/LIAISON RE-
PORTS:

A.  Continuing Legal Education
Charlie Stampelos reported on the
Administrative Appellate Law semi-
nar scheduled for April 7, 2006, re-
viewing the list of speakers and top-
ics. It will be held in Tallahassee
although the location has not been
selected. Whether lunch will be in-
cluded is still being discussed.

Jackie Werndli reported on the Pub-
lic Utilities Law Committee seminar
scheduled for January 27, 2006,

which will be held at the Public Ser-
vice Commission in Tallahassee.

B.  Publications
Mary Ellen Clark reported that two
additional agency snapshots were
included in the December 2005
Newsletter and that Larry Sellers
and Andy Bertron would submit
snapshots for the March newsletter.
Larry Sellers requested that Cabinet-
headed agencies and the various ca-
pacities in which the Cabinet sits be
included in future agency snapshots.

Charlie Stampelos updated informa-
tion contained in his article on pro-
posed recommended orders in the
December 2005 Newsletter by report-
ing that DOAH has switched from
Westlaw to LexisNexis for research.

C.  Legislative
Linda Rigot reported on bills filed for
the next legislative session regarding
the APA, including a specific claims
bill which would be referred to
DOAH and a bill that would give ca-
reer service certified law enforce-
ment officers and correctional proba-
tion officers a choice of going to PERC
or DOAH.

D.  Public Utilities Law
No report was presented.

E.  Membership
Charlie Stampelos reported that the
Section has 1207 members.

F.  Webpage
Cathy Lannon reported that no
changes have been made to the
Section’s website but that Daniel
Nordby has volunteered to assist her
with updating the website. The Coun-
cil discussed additional items to be
added to the website. Seann Frazier
volunteered to work with Cathy and
Dan.

G.  Uniform Rules of Procedure
Linda Rigot led the Council through

some additional revisions to be pro-
posed for the Uniform Rules of Pro-
cedure. The revisions were approved
and will be incorporated into the
draft and then transmitted to the
Governor’s Office.

H.  Long Range Planning
Booter Imhof reminded all in at-

tendance that the long range plan-
ning retreat will be on January 6,
2006, at Wakulla Springs Lodge.

I.  Board of Governors Liaison
Larry Sellers reported that the

State and Federal Government and
Administrative Practice certification
proposal has been approved by the
Program Evaluation Committee and
the Board of Governors of The
Florida Bar. It is expected to be
placed before the Supreme Court of
Florida in March. Larry also reported
that the Board of Governors is com-
mitted to improving communications
with the Bar’s Sections.

J.  Law School Liaison
Cathy Sellers reported that she

had talked to FSU about hosting a
panel and cocktail reception at the
Law School in conjunction with the
Pat Dore Conference. The money has
been budgeted. Mary Ellen volun-
teered to help Cathy with this
project.

Regarding the speaker’s bureau
for law school classes, Cathy reiter-
ated her willingness to have volun-
teers speak to her law school classes
but suggested that the Council also
consider speaking on APA issues in
other substantive courses, such as
environmental and health law
courses. She will identify such
courses. Volunteers will be sought as
plans are more specific. Other law
schools will be contacted. Mary Ellen,
Charlie, and Dan Nordby have volun-
teered to assist Cathy.

K.  CLE Committee Liaison
Booter advised that the next meet-
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ing of the Bar’s CLE Committee will
be held in conjunction with the mid-
year meeting. He also reported that
some CLE courses are being offered
on-line on the Bar’s website, and the
sections have begun receiving their
pro rata share of proceeds. The Ad-
ministrative Law Section has re-
ceived just over $200 as its pro rata
share of the Bar’s share.

L.  BLSE Liaison
Mary Ellen Clark reported that

Board of Legal Specialization and
Education (BLSE) has decided not to
implement section liaisons. In the fu-
ture, BLSE will coordinate with the
sections through the Council of Sec-
tions.

M.  Council of Sections
Clark Jennings reported that the

Council of Sections has not met since
the last meeting of the ALS Execu-
tive Council.

N.  Section Liaison
1. Environmental and Land Use

Law – No activities to report.
2. Health Law – No report was

presented.

IV.  OLD BUSINESS

A.  State and Federal Governmental
and Administrative Practice Certifi-
cation

Certification was discussed during

the Board of Governors Liaison re-
port. (See III.I above.)

B.  Uniform Rules of Procedure
The Uniform Rules of Procedure

were discussed during Committee
Reports. (See III.G above.)

V.  NEW BUSINESS

A.  2006-07 Section Budget
Jackie Werndli gave a detailed

presentation of the proposed budget
for 2006-2007. Among the noted
changes were: i) the Bar will now re-
tain $17.50 of each section member’s
dues instead of one-half; ii) the Bar
will no longer refund the cost alloca-
tion in line 86998; and iii) indirect
and overhead costs will be factored
into CLE costs before determining
profits, which will be split 90/10 be-
tween the sections and the Bar. CLE
overhead includes Jackie’s time. In
the past, Jackie has spent approxi-
mately 2/3 of her time on the ELUS
and 1/3 of her time on the ALS. Jackie
conservatively projected a loss of
$5,605 for the 2006 Pat Dore Confer-
ence. The members discussed the po-
tential need to raise the registration
fees for the Conference to offset pro-
jected increases in overhead.

Charlie Stampelos made a motion
to reallocate $5,000 from the line
84501, Legislative Consultant, as fol-
lows: $2,500 to new line item 84310,
Law School Liaison, and $2,500 to

line 84052, Meeting Travel Expense.
$2,400 from 84308, Writing Contest,
would also be reallocated to 84310,
Law School Liaison. It was discussed
that it is unlikely that the Section
will retain a lobbyist next year. The
members present also expressed a
desire to provide increased support
for the Section’s renewed effort to
bring speakers to law schools. The
motion was seconded and passed
unanimously.

Clark Jennings moved that the
budget be adopted as amended. The
motion was seconded and passed
unanimously.

B.  Administrative Subcommittee,
Appellate Rules Committee

Charlie Stampelos reported that
the Administrative Law Rules Sub-
committee of the Appellate Court
Rules Committee is seeking input
from the ALS on whether Florida
Rule of Appellate Procedure
9.310(b)(2), automatic stay on appeal
for public bodies, should be amended.
Charlie presented an informed,
lengthy, and detailed explanation of
the issues and the history of the au-
tomatic stay in administrative ap-
peals. After extensive discussion,
Cathy Lannon moved that the Sec-
tion take no position on amending
the Rule. The motion was seconded
and passed unanimously.

Clark Jennings moved that the
Council adjourn at 5:30.

Florida
Lawyers

Assistance, Inc.
Toll Free Hotline:

(800) 282-8981
Judges’ Hotline:

(800) 972-4040
E-Mail: fla-lap@abanet.org

With treatment, chemical dependency
can be conquered.

Without treatment, it leads to
professional and personal disaster.

And possibly death.

For the help you need with guaranteed
confidentiality,

call Florida Lawyers Assistance.
The only chance you’ll take is a chance at a
better life.We can help stop the problem. . .

before it stops you.

❖
❖
❖
❖
❖
❖
❖



10

Administrative Law Section Newsletter Volume XXVII, No. 3 • March 2006

Minutes
Administrative Law Section Executive Council

Long Range Planning Retreat
January 6, 2006 – Wakulla Springs, Florida

Draft: not yet reviewed or approved
by Executive Council

I.  CALL TO ORDER: Executive
Council Chair-Elect Booter Imhof
called the meeting to order at ap-
proximately 9:00 a.m.

Present: Booter Imhof, Seann
Frazier, Andy Bertron, Mary Ellen
Clark, Linda Rigot, Clark Jennings,
Cathy Sellers, Cathy Lannon, and
Jackie Werndli.

Absent: Debby Kearney, Chris Moore,
Cynthia Miller, Rick Ellis, Elizabeth
McArthur, Donna Blanton, Allen
Grossman, Li Nelson, Charlie
Stampelos, Dave Watkins, and Bill
Williams.

II.  REVIEW OF BYLAWS: Jackie
Werndli explained that amending the
bylaws of the Administrative Law
Section will require approval by the
Executive Council, publication to the
members, and approval by the Board

of Governors. Jackie will research
whether amendment also requires
approval of the section’s members.
The members proceeded to review
the bylaws section by section and
craft proposed amendments to be
presented to the council.

Among the provisions discussed
were:

Art. I, Name and Purpose – The
members agreed to recommend that
the bylaws contain an aspirational
goal for the council to have a fair bal-
ance between lawyers in government
and private practice.

Art. II, s. 3, Dues – Dues are cur-
rently capped at $25.00. The poten-
tial need to raise dues in light of Bar
budget changes was discussed. Jackie
stated that most sections do not have
a dues cap in their bylaws. It was
agreed to recommend removal of the
cap.

Art. IV, Executive Council – The
members agreed to recommend that
the bylaws stated the minimum ex-

pected duties of council members.
Art. V, Meetings – Much discussion

occurred over how to clarify and im-
prove the procedures for noticing and
conducting meetings. In particular,
the members discussed how to
achieve a balance between insuring
fair notice of meetings while main-
taining some flexibility for true emer-
gency situations. The members rec-
ommended a significant rewrite of
this article.

Art. VI, Committees – The mem-
bers discussed several recommenda-
tions for this article, including: clari-
fying that the council chair-elect
shall chair the Long Range Planning
Committee; removing term limits for
the Legislative Committee members;
and adding a new section for the Law
School Outreach Committee. The
members also decided to recommend
that Debby Kearney discuss the sec-
tion on the Public Utilities Law Com-
mittee with Cindy Miller.

The Council adjourned at 12:30
p.m.

Florida Bar CLE Courses Offer:
• Quality Speakers!
• Convenient Locations!
• Reasonable Costs!
• On-line registration at www.FloridaBar.org!
• Audio/Videotapes available online!
• Courses online at Legalspan.com!

For educational opportunities, visit www.FloridaBar.org
and click on “CLE,” then “Searchable Calendar”

to view the schedule of courses.

Keys to a Better Practice
Florida Bar CLE!

www.FloridaBar.org
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Bylaws of the Administrative Law Section
(Proposed Amentments)

Article I
NAME AND

PURPOSEDESCRIPTION

Section 1.  Name.  The name shall
be “Administrative Law Section, The
Florida Bar.”

Section 2.  Purposes.  The purposes
of this section are:

(a)  to provide an organization
within The Florida Bar open to mem-
bers thereof in good standing having
an interest in administrative law and
procedure on both the state and fed-
eral levels, and

(b)  to provide a forum for discus-
sion and exchange of ideas leading to
the improvement and development of
the fields of administrative law and
procedure and agency practice, and to
serve the public generally and The
Florida Bar in interpreting and car-
rying out the professional needs and
objectives in these fields.

Section 3.  Aspirational Goal.  It is
an aspirational goal to achieve fair
balance between government attor-
neys and private practitioners among
the executive council members of the
section.

Article II
MEMBERSHIP

Section 1.  Eligibility.  Any member
in good standing of The Florida Bar
interested in the purposes of this sec-
tion is eligible for membership upon
application and payment of this
section’s annual dues.  Any member
who ceases to be a member of The
Florida Bar in good standing shall no
longer be a member of the section.

Section 2.  Administrative Year.
The administrative year of the section
shall run concurrently with the ad-
ministrative year of The Florida Bar.

Section 3.  Annual Dues.  The an-
nual dues shall be the amount fixed
by the executive council and approved
by The Florida Bar, not to exceed
$25.00 per year per member.  After an

applicant has become a member, dues
shall be payable in advance of each
membership year and shall be billed
by The Florida Bar at the time that
regular dues of The Florida Bar are
billed.

Section 4.  Affiliate Membership.
(a)  Eligibility.  Any person who is

not a member of The Florida Bar but
who has an interest in administrative
law and processes may become an af-
filiate member of the Administrative
Law Section.  Such persons may in-
clude but are not limited to members
of administrative boards, agency staff,
law students, legal assistants, mem-
bers of the legislature and legislative
staff, and other administrative per-
sonnel.

(b)  Privileges and Responsibilities.
Affiliates shall be members of this sec-
tion only.  Affiliates shall have all the
privileges accorded to members of the
section except that affiliates shall not
be entitled to vote on any matter or to
hold any section office.  Affiliate mem-
bers shall pay annual dues as deter-
mined by the excecutive council.

(c)  Membership Limits and Admin-
istrative Expenses.  The number of af-
filiate members shall not exceed one-
third of the section membership.  The
section shall reimburse the bar for ex-
penses incurred by the bar in admin-
istering this section’s affiliate mem-
bership.

Article III
OFFICERS

Section 1.  Officers.  The officers of
this section shall be a chair, a chair-
elect, a secretary and a treasurer.

Section 2.  Duties of Officers.  The
duties of the officers shall be as fol-
lows:

(a)  Chair.  The chair shall preside
at all meetings of the section and at
all meetings of the executive council.
The chair shall appoint all committees
and committee chairs with the ap-
proval of the executive council, be re-
sponsible for all reports to be submit-
ted to The Florida Bar, and perform

all duties as customarily pertain to
the office of chair.  The chair shall be
an ex-officio member of each commit-
tee of the section.

(b)  Chair-elect.  The chair-elect
shall become chair in the event of the
death, resignation, or failure of the
chair to serve for whatever reason;
provided, however, that in the case of
temporary disability or absence of the
chair, the chair-elect shall serve as
acting chair only for the duration of
the chair’s disability or absence.  The
chair-elect shall be responsible for
such other duties as the chair may
designate.  The chair-elect shall be an
ex-officio member of each committee
of the section.

(c)  Secretary.  The secretary shall
be responsible for all permanent files
and records of the section, including
the minutes of the meetings of the sec-
tion and the executive council and all
committee reports.  The secretary
shall keep accurate minutes of the
proceedings of all meetings of the sec-
tion and the executive council and
shall furnish copies of said minutes to
the executive director of The Florida
Bar and to the section coordinator.

(d)  Treasurer.  The treasurer shall
serve as liaison to The Florida Bar and
other sections on matters involving
section finances and shall have the re-
sponsibility of accounting for all funds
of the section, shall approve all dis-
bursements, shall prepare annual fi-
nancial statements under the super-
vision of the executive council and
shall prepare budget requests and
amendments in a timely manner in
accordance with the procedures of the
budget committee of The Florida Bar.

Section 3.  Term of Office.
(a)  Chair.  The term of office of the

chair shall begin at the conclusion of
the next annual meeting of the section
after the chair was elected chair-elect
and shall end at the conclusion of the
next succeeding annual meeting.
Upon expiration of the chair’s term,
the chair shall be automatically suc-
ceeded by the chair-elect.

(b)  Other officers.  The terms of of-
fice of the other officers shall run con-
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BYLAWS
from page 11

currently with that of the chair.

Section 4.  Election of Officers.  The
chair-elect, secretary and treasurer
shall be elected by a plurality of the
membership of the section in atten-
dance at its annual meeting.  Nomi-
nations shall be made by the execu-
tive councilnominating committee of
the executive council and may be ac-
cepted from the floor.

Section 5.  Vacancies.  Any perma-
nent vacancy occurring in an office
shall be filled for the balance of the
unexpired term by vote of the execu-
tive council at its next meeting.

Article IV
EXECUTIVE COUNCIL

Section 1.  Governing Body.  There
shall be an executive council com-
posed of 14 members of the section,
plus the chair, chair-elect, immediate
past chair, secretary, treasurer, and
chair of the public utilities law com-
mittee, who shall be ex-officio voting
council members.  The executive coun-
cil shall be the governing body of the
section between the annual meetings
of the section.  The chair of the sec-
tion shall be the chair of the executive
council and the secretary of the sec-
tion shall be the secretary of the ex-
ecutive council.  It shall have general
supervision and control of the affairs
of the section, subject to the provision
of the Rules Regulating The Florida
Bar and the bylaws of this section.  It
shall authorize all commitments or
contracts which entail the payment of
money and it shall authorize the ex-
penditures of all section funds.  It shall
not, however, authorize commitments,
contracts or expenditures involving
amounts of money in excess of the to-
tal amount which is anticipated as
receipts from dues during the fiscal
year plus the amount that has been
previously collected from dues and
remains unexpended.  As the govern-
ing body of the section, it shall be
vested with the power and authority
to formulate, fix, determine and adopt
matters of policy concerning the af-

fairs and purposes of The Florida Bar.
All recommendations of the section to
The Florida Bar, any branch of the
judiciary or to any other group or body
to which recommendations by the sec-
tion are authorized to be made, must
first be approved by the executive
council.  Any recommendation made
to other than The Florida Bar shall
have the prior approval of The Florida
Bar.  The executive council shall con-
duct its business at regular and spe-
cial meetings as provided for in these
bylaws; provided, however, the busi-
ness of the executive council between
regular meetings may be conducted
by correspondence to the extent au-
thorized by the chair.

Section 2.  Term of Office.  All mem-
bers of the executive council, exclud-
ing ex-officio voting council members,
shall serve for a term of 2 years, the
terms of the members being staggered
so that 7 members shall take office at
the conclusion of every other annual
section meeting and shall serve until
the conclusion of the annual meeting
of the section 2 years thereafter, and
7 members shall take office at the con-
clusion of every other annual meeting
and shall serve until the conclusion of
the annual meeting of the section 2
years thereafter.

Section 3.  Election of Executive
Council Members.  The members of
the executive council to be elected
each year for 2-year terms shall be
elected by a plurality vote of the mem-
bership in attendance at the annual
meeting of the section.  Nominations
shall be made by the executive coun-
cil and may be accepted from the floor.

Section 4.  Vacancies.  Except as is
otherwise provided herein, any per-
manent vacancy occurring in the
membership of the executive council
shall be filled for the balance of the
expired term by vote of the executive
council at its next meeting.

Section 5.  Duties.  In addition to
attending meetings of the executive
council and of the section, executive
council members shall participate in
at least 1 standing or ad hoc commit-
tee or serve as an executive council li-
aison to other Florida Bar committees

or sections.

Article V
MEETINGS

Section 1.  Meetings of the Member-
ship.

(a)  The annual meeting of the sec-
tion shall be held at each annual meet-
ing of The Florida Bar.  The active
members of the section attending any
meeting of the section shall constitute
a quorum for the transaction of busi-
ness and a majority vote of those
present shall be binding.

(b)  Special meetings of the entire
membership of this section may be
called by the executive council pro-
vided 30 days’ notice thereof shall be
given to each member of the section.

Section 2.  There shall be at least 3
meetings of the executive council each
year, 1 of which shall be held in con-
junction with the annual meeting of
The Florida Bar.  The executive coun-
cil may act or transact business herein
authorized, without meeting, by writ-
ten approval of a majority of the en-
tire executive council.

In the event any member of the ex-
ecutive council, other than elected
officers, is absent, without being ex-
cused by the chair in advance, from
any 2 meetings during the fiscal year,
the member’s office shall be deemed
vacant, and such vacancy shall be
filled as otherwise provided in these
bylaws.

Meetings of the executive council
shall be subject to call by the chair of
the section upon 15 days’ written no-
tice to the members of the executive
council.  Those present at a meeting
of the executive council duly called
shall constitute a quorum and a ma-
jority vote of those present shall be
binding.

Section 2.  Meetings of the Execu-
tive Council.

(a)  There shall be at least 3 meet-
ings of the executive council each year,
1 of which shall be held in conjunction
with the annual meeting of The
Florida Bar.

(b)  Regular meetings of the execu-
tive council shall be subject to call by
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the chair of the section upon 15 days’
written notice to the members of the
executive council.

(c)  Special meetings of the execu-
tive council shall be subject to call by
the chair of the section upon written
notice that is reasonable under the cir-
cumstances.  For a special meeting,
the purpose of the meeting must be
stated in the call of the chair and no
vote may be taken on business other
than that stated in the call.

(d)  The executive council shall con-
duct its business at regular and spe-
cial meetings as provided for in these
bylaws; provided, however, the busi-
ness of the executive council between
regular meetings may be conducted
by correspondence to the extent au-
thorized by the chair.

(e)  Those participating in a meet-
ing or in transacting business by cor-
respondence as authorized above
shall constitute a quorum and major-
ity vote of those participating shall be
binding.

(f)  In the event a member of the
executive council is absent from any
2 regular meetings during the fiscal
year, the member’s office shall be
deemed vacant, and such vacancy
shall be filled as otherwise provided
in these bylaws.

Section 3.  Special meetings of the
entire membership of this section may
be called by the executive council pro-
vided 30 days’ notice thereof shall be
given to each member of the section.

Article VI
COMMITTEES

Section 1.  There shall be the fol-
lowing permanent, standing commit-
tees within the section:

(a)  Budget Committee.  The bud-
get committee shall prepare and re-
vise proposed budgets for submission
to the executive council for approval.
The budget committee shall be com-
posed of the section chair, immediate
past chair, chair-elect and treasurer.

(b)  Long Range Planning Commit-
tee.  The long range planning commit-
tee shall develop long-range goals for
the section, review the present activi-
ties of the section and submit reports
thereof and recommendations to the
executive council for adoption.  The

long range planning committee shall
be composed of the immediate past
chair-elect of the section and such
other persons as the chair may ap-
point.

(c)  Legislative Committee.  The leg-
islative committee shall be composed
of 3 members, appointed by the chair,
who will also name the chair of the
committee.  The first 3 will be ap-
pointed for staggered terms of 1, 2 and
3 years, and thereafter the chair will
appoint 1 member each year.  Each
member of the committee will serve
for a term of 3 years.

(1) Legislative Positions.  The
legislative committee shall from time
to time make recommendations to the
executive council regarding requests
for the section to adopt a legislative
position.  Such position shall require
a 2/3 vote of the executive council to
be adopted as the section position.

(2) Legislature in Session.
When the legislature is in session, the
chair of the committee shall consult
with the chair and, if available, the
chair-elect of the section.  The chair of
the committee may then act upon
pending or proposed legislation in lieu
of action by the executive councilin ac-
cordance with section legislative po-
sitions if it is not reasonably possible
or feasible for the executive council to
act.  The chair of the section shall no-
tify all members of the executive coun-
cil of such action taken as soon as it is
reasonably possible to do so.

(d) Publications Committee.  The
publications committee shall be com-
posed of the chair of the committee
and the editors of the section’s column
in The Florida Bar Journal and the
section’s newsletter and any other sec-
tion members appointed by the chair.
The chair of the section will appoint
the chair of the committee each year.
The chair of the committee will ap-
point the editors for the section’s pub-
lications and, who will be responsible
for the timeliness, quality, and con-
tents of those publications.

Section 2.(e) Public Utilities Law
Committee.  The public utilities law
committee shall be a semi-indepen-
dent permanent standing committee
within the section.  The public utili-
ties law committee’s purpose is to

gather and disseminate information,
share expertise and advise its mem-
bers on the legal, technical, and eco-
nomic issues related to regulated
utilities providing electric, gas, wa-
ter, sewer, and telephone services.
(a)  Any member of the section may
become a member of the committee
by so notifying the chair of the com-
mittee in writing.  The section chair,
chair-elect, and immediate past
chair shall be ex-officio members of
the committee.

(b) The officers of this committee
shall be the chair and vice-chair, who
is also the chair-elect.  The officers
shall be elected by the committee,
with the approval of the section chair,
for 1-year terms.  The chair will be a
member of the section’s executive
council.  The chair shall submit a com-
mittee report at each meeting of the
executive council.

(c)  The committee will meet at
least 3 times a year.  Those members
present at each meeting shall consti-
tute a quorum and a majority vote of
those present shall be binding.

(d) The committee may present
at least 1 CLE program which re-
ceives Bar approval for CLE credits
each year.  The expenses of, and the
revenue from, the committee’s CLE
programs shall be those of the section.
All CLE presentations must be coor-
dinated with the sectionapproved by
the executive council.  The committee
shall also be provided space in the
section’s newsletter featuring the
committee’s own column for matters
of special interest to its members.

(f) Law School Outreach Commit-
tee.  The law school outreach commit-
tee shall be composed of members ap-
pointed by the chair.  The committee
shall coordinate section activities with
Florida law schools to stimulate stu-
dents’ interest in administrative law
with the goal of increasing the num-
ber of law students with an interest
in administrative law.

(g) Nominating Committee.
There shall be a nominating commit-
tee composed of 3 executive council
members appointed by the chair to
determine and propose a slate of can-
didates for any vacancy which occurs
either during an executive council
member’s term or at the conclusion of
any executive council member’s term.

continued...
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FIRST DCA
from page 1

Enactment of the “Competent
Substantial Evidence” Standard

In 1996, the Legislature amended
the Chapter 120 definition of an “in-
valid exercise of delegated legislative
authority” to add the lack of “compe-
tent substantial evidence” as a basis
for challenging a rule, an amendment
codified as Section 120.52(8)(f),
Florida Statutes (1996).4 At the time,
few anticipated that the seemingly
innocuous amendment would serve
to fundamentally shift the focus of
rule challenges.

The First DCA Weighs In, Part I -
Cosmetic Surgery

On January 23, 2002, the Cosmetic
Surgery opinion was issued, which
construed the effect of the 1996 “com-
petent substantial evidence” amend-
ment, and in effect rearranged the
rule challenge landscape. That case,
which dealt with a challenge to ex-
isting and proposed rules of the
Board of Medicine regarding office
surgery standards, construed the
term “competent substantial evi-
dence”5 for purposes of determining
if a rule is an invalid exercise of del-
egated legislative authority as consti-
tuting a standard of review “similar
to certiorari review in circuit court of
quasi-judicial action by local govern-
mental agencies.”6 In so doing, the
Court discerned a legislative intent

to limit the role of an ALJ in a rule
challenge proceeding from one of an
independent, de novo review of all
evidence admitted at the rule chal-
lenge hearing, including a review of
the credibility of witnesses and the
reliability of evidence, to one of sim-
ply determining whether any legally
sufficient evidence in the record sup-
ported the rulemaking agency’s deci-
sion.7

Cosmetic Surgery surprised many
practitioners who had long practiced
with the understanding, based in
statute and case law, that rule chal-
lenge proceedings were de novo in
nature, allowing for consideration of
any and all relevant evidence either
in support of or in opposition to a
rule. The opinion, by narrowing the
standard of review, had the effect of
making successful challenges to rules
more difficult, a result at apparent
odds with legislative intent.8

2003 Corrective Amendment
In response to the Cosmetic Sur-

gery opinion, the 2003 Legislature
took up the issue of whether “compe-
tent substantial evidence” is a stan-
dard of proof or a standard of review.
The repeal of “competent substantial
evidence” in Section 120.52(8)(f) first
appeared on April 3, 2003 in the first
Committee Substitute for the 2003
APA bill.9 As the bill worked its way
through committee, the Senate staff
prepared its analysis of the circum-
stances leading to its development,
and the effect of the proposed amend-

ments on Chapter 120.10 In its discus-
sion of the “Present Situation,” the
Senate staff stated as follows:

Recently, the court in Florida
Board of Medicine v. Florida Acad-
emy of Cosmetic Surgery, Inc.,
noted that ... [t]o the extent ... that
an ALJ’s or reviewing court’s con-
clusions in reviewing a rule chal-
lenge rest on findings of fact, the
ALJ and reviewing court are lim-
ited to the “competent substantial
evidence” appellate standard of re-
view, which permits the reviewing
body to consider only whether the
rule is supported by legally suffi-
cient evidence. In other words, the
reviewing body may not: (a) re-
weigh the evidence; (b) make deter-
minations regarding credibility; or
(c) substitute its judgment for that
of the agency.

The court’s holding was based on
the language of s. 120.56(8)(f), F.S.,
which requires rules to be sup-
ported by “competent substantial
evidence.” According to the court,
they believed this paragraph of law
evidenced the Legislature’s intent
that agency rules be subject to a
“competent substantial evidence”
standard of review in DOAH pro-
ceedings, and that an ALJ’s order
be subject to a “competent substan-
tial evidence” appellate standard of
review in the district court.

. . .

The court’s holding appears to re-

For any executive council member
seeking re-appointment at the expira-
tion of that member’s term, consider-
ation for re-appointment will be based
upon that member’s contributions to
the executive council during the term
that is about to expire.

Section 2.  Ad Hoc Committees.  The
chair shall establish ad hoc commit-
tees from time to time as the need
arises.

Article VII
MISCELLANEOUS

Section 1.  Action of The Florida
Bar.  No action of the section shall be
represented or construed as the ac-
tion of The Florida Bar until the same
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Bar.
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tion nor any committee thereof shall
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the section except as otherwise pro-
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Florida Bar.
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quire that an agency develop a
record demonstrating that a rule is
supported by “competent substan-
tial evidence” before the ALJ hears
the rule challenge, and it leaves the
ALJ, who should act as a neutral
fact finder, without the ability to
weigh the evidence presented by an
agency at the DOAH hearing. This
result does not appear to have been
contemplated by any provision in
ch. 120, F.S.

Further, the court’s holding ap-
pears to conflict with s. 120.57(1)(j),
F.S., which provides that in hear-
ings involving disputed issues of
fact that an ALJ’s or other presid-
ing officer’s findings of fact should
be based on a “preponderance of
the evidence,” and with the rule
challenge burden of proof stan-
dards set forth in statute and other
case law, as discussed below. (cita-
tions omitted)11

The bill sought to clarify the con-
fusion created by Cosmetic Surgery
through the repeal of Section
120.52(8)(f),12 which established
“competent substantial evidence” as
an element of determining whether
a rule is an invalid exercise of del-
egated legislative authority;13 and
through the amendment of Section
120.56(1) to provide explicitly that
challenges to proposed and existing
rules are de novo in nature with a
preponderance of the evidence stan-
dard of proof; and that the burden of
proof in a challenge to an existing
rule is on the challenger to prove by
a preponderance of the evidence that
the rule is an invalid exercise of del-
egated legislative authority.14 In its
final analysis of the effect of the pro-
posed amendments, the Senate staff
stated as follows:

The effect of these amendments, in
combination with the bill’s removal
of the “competent substantial evi-
dence” language from ss.
120.52(8)(f) and 120.57(1)(e)1.,
F.S., should be to overturn the
court’s decision in Florida Academy
of Cosmetic Surgery, Inc. As dis-
cussed in the “Present Situation”
section of this analysis, this case
held that an ALJ and appellate
court in reviewing a rule challenge
are limited to a “competent sub-

stantial evidence” standard of re-
view. Under the bill, however, it is
made clear that an ALJ’s rule chal-
lenge hearing is de novo and that
the burden of proof in the hearing
is a “preponderance of the evi-
dence.”15

The pre-passage staff analysis of
the bill is consistent with that of post-
passage commenters, who recognized
that the 2003 APA amendments were
intended by the Legislature to clarify
what it believed to be an erroneous
construction of Chapter 120 rule
challenge standards by the First
DCA.16

Merritt at the DOAH
In early 2004, the Department of

Health adopted a rule that included
surface electromyography
(“SEMG”), an electrodiagnostic
medical procedure used to quantify
the electrical output of muscles for
the purpose of determining injury, as
one of a list of four diagnostic tests
“deemed not to be medically neces-
sary for use in the treatment of per-
sons sustaining bodily injury cov-
ered by personal injury protection
benefits,” thus relieving insurance
companies of the obligation of reim-
bursing for the costs of the proce-
dure under PIP. Dr. Merritt, a li-
censed Florida chiropractor who
used SEMG in his practice, chal-
lenged the adopted rule under Sec-
tion 120.56(3), Florida Statutes. Al-
though the parties agreed that the
hearing was de novo, and that Dr.
Merritt had the burden of proving
the invalidity of the rule by a pre-
ponderance of the evidence, the in-
tervening insurance companies ar-
gued that the ALJ did not have the
authority to independently weigh
the evidence justifying the rule pur-
suant to the standards established
in Cosmetic Surgery, and that since
there was some evidence to support
the rule, the ALJ was precluded
from finding it to be invalid.

In her Final Order, the ALJ recog-
nized the restrictive “appellate stan-
dard of review” established in Cos-
metic Surgery, but concluded that:

the 2003 amendment is clear on its
face that the Florida Academy of
Cosmetic Surgery standard has
been superceded due both to the

repeal of the statutory section upon
which the opinion was based, Sec-
tion 120.52(8)(f), Florida Statutes
(2002), and to the amendment of
Section 120.56(1)(e), Florida Stat-
utes, which now specifies the de
novo standard.17

The ALJ found and concluded that
the preponderance of all of the evi-
dence introduced at the hearing dem-
onstrated that SEMG did not meet
the standards for inclusion of the pro-
cedure in the rule, despite the intro-
duction of some evidence supportive
of the rule by the Department of
Health and the insurance company
intervenors. Upon her review and
independent assessment of the evi-
dence as a whole, and based on her
findings regarding the credibility of
certain witnesses and the weight of
the evidence introduced by all par-
ties, the ALJ concluded that the rule
was an invalid exercise of delegated
legislative authority.

The First DCA Weighs In, Part II
- Merritt

The Department of Health and the
insurance company intervenors ap-
pealed the Final Order to the First
DCA. Among the issues raised by the
Appellants was the propriety of the
ALJ’s independent evaluation of the
evidence introduced at the rule chal-
lenge final hearing, and the continu-
ing viability of the Cosmetic Surgery
standard of review.

On January 5, 2006, the Court
ruled. In its opinion, the Court dis-
cussed its construction of the “com-
petent substantial evidence” element
of an invalid exercise of delegated
legislative authority, and the corre-
sponding standard of review estab-
lished four years earlier.18 The Court
continued with an analysis of the
2003 APA amendments, and their ef-
fect on the standard of review estab-
lished by its opinion in Cosmetic Sur-
gery. Its review of the entirety of the
circumstances led the Court to con-
clude as follows:

The only legislative intent that we
can logically discern from these
amendments is that our holding in
Cosmetic Surgery regarding the
limited ability of an administrative
law judge to weigh the evidence
presented in a rule challenge pro-
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ceeding has been legislatively over-
ruled. Accordingly, in determining
whether the challenged portion of
the rule in the present case was an
invalid exercise of delegated legis-
lative authority, the judge properly
considered, weighed (upon a pre-
ponderance of the evidence stan-
dard), and based her findings upon
all of the available evidence, re-
gardless of whether the evidence
was presented to the Department
during its rulemaking proceed-
ings or was presented for the first
time during the section 120.56
hearing.19

As a result of its decision regarding
the de novo scope of the ALJ’s review,
the Court affirmed the Final Order
and the invalidation of the rule.

Conclusion
The First DCA’s opinion returns

balance to Chapter 120 rule chal-
lenge proceedings. Cosmetic Surgery

remains a thorough and recent ar-
ticulation of the Court’s view on is-
sues of standing, statutory grants of
rulemaking authority, amendment of
petitions, and the construction of the
terms “arbitrary” and “capricious.”
Thus, Cosmetic Surgery should not be
overlooked or minimized in any dis-
cussion of those issues. However,
through its decision in Merritt, the
Court has recognized that a person
substantially affected by the applica-
tion of a rule may marshal all current
information regarding the substance
of the rule, and that an ALJ may re-
view all of the evidence, judge the
credibility of the evidence, and make
an independent judgment as to
whether the rule is an invalid exercise
of delegated legislative authority.
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