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From the Chair
by Seann M. Frazier

	 Whether	 you	 run	 a	 business	 or	
participate	in	an	organization,	a	pres-
ence	on	the	World	Wide	Web	 is	key	
to	 staying	 relevant.	For	many,	 the	
virtual	storefront	of	an	organization	
is	 its	website.	The	site	 is	often	 the	
single	most	defining	characteristic	of	
that	organization.	I	am	very	happy	to	
report	 that,	after	a	major	overhaul,	
the	Administrative	 Law	 Section’s	
presence	on	the	web	reflects	the	qual-
ity	of	its	membership	and	the	breadth	
of	the	Section’s	efforts.
	 In	June	of	 this	year,	 the	Section	

unveiled	 a	 wholly-revamped	 web-
page	thanks	to	the	tireless	efforts	of	
our	Webpage	Committee,	headed	by	
Daniel	Nordby,	as	well	as	the	never-
ending	efforts	of	our	Florida	Bar	Ad-
ministrator,	Jackie	Werndli.	Dan	and	
Jackie	gathered	input	on	what	a	well-
designed	page	should	include,	solic-
ited	proposals	from	qualified	vendors	
and	struck	a	relationship	with	a	de-
signer	that	offered	the	best	combina-
tion	of	design	and	cost-effectiveness	
for	 the	Section.	As	a	result	of	 their	
efforts,	the	revised	site	offers	access	

See “Chair’s Message,” page 12

Rules, Orders, and “Exempt 
Decisions”: An ALJ Defines a New
Category of Agency Decisionmaking
by Donna E. Blanton

	 Courts	have	long	told	us	that	state	
agencies	act	by	rule	or	by	order.1	Re-
cently,	however,	an	Administrative	
Law	Judge	(“ALJ”)	at	the	Division	of	
Administrative	Hearings	 (“DOAH”)	
has	defined	another	category	of	agen-
cy	decsionmaking	called	an	“exempt	
decision.”2	Such	decisions	may	not	
be	challenged	 in	an	administrative	
hearing	under	chapter	120,	the	judge	
ruled,	even	if	there	is	no	question	that	
the	agency	has	determined	a	party’s	
substantial	interests.3

	 The	case,	Pasco CWHIP Partners, 

LLC v. Florida Housing Finance 
Corporation,	arose	as	a	result	of	the	
drastic	 revenue	shortfalls	affecting	
the	2008-09	state	budget.	Legislators	
met	in	a	special	session	in	January	
2009	to	cut	the	budget.	Particularly	
hard	hit	by	those	cuts	was	the	Florida	
Housing	Finance	Corporation	(“Flor-
ida	Housing”),	a	 state	agency	 that	
awards	 federal	 income	 tax	 credits	
and	state	and	 federal	 funds	 for	 the	
development	of	affordable	housing	
through	a	variety	 of	 programs.	 In	
addition	to	slashing	the	budget,	the	

Legislature	swept	trust	fund	balanc-
es,	transferred	certain	funds	among	
programs,	 and	 most	 significantly,	
directed	Florida	Housing	to	pay	$190	
million	of	“unexpended	funds”	to	the	
state	 treasury	no	 later	 than	June	
1,	2009.4	This	represented	approxi-
mately	40	percent	of	the	funds	then	
available	for	allocation	to	the	various	
Florida	Housing	programs.5

	 The	Legislature	granted	Florida	
Housing	discretion	in	determining	how	
to	find	the	$190	million	and	authorized	
the	agency	to	adopt	emergency	rules	
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The 2010 Amendments to the APA: 
Governor Vetoes Bill that Would 
Require “Million Dollar Rules” to 
be Ratified by the Legislature
by Lawrence E. Sellers, Jr.

	 During	 the	 recently-concluded	
Regular	 Session,	 the	 Florida	 Leg-
islature	 enacted	 HB	 1565,1	 which	
includes	several	changes	to	 the	Ad-
ministrative	Procedure	Act	 (APA).	
One	 of	 the	 changes	 provided	 that	
rules	with	a	“million	dollar”	 impact	
could	not	 take	effect	until	 ratified	
by	the	Legislature.	Although	the	bill	
passed	with	little,	 if	any,	opposition	
it	 subsequently	 sparked	 consider-
able	controversy.	On	May	28,	2010,	
Governor	Crist	vetoed	the	bill,	claim-
ing	 that	 the	 measure	“encroaches	
upon	 the	principle	of	 separation	of	
powers”	and	that	 if	 the	bill	became	
law,	“nearly	every	rule	would	have	
to	await	an	act	of	the	Legislature	to	
become	effective.	This	could	increase	
costs	to	businesses,	create	more	red	
tape,	and	potentially	harm	Florida’s	
economy.”
	 Having	been	vetoed,	HB	1565	joins	
the	ranks	of	at	least	three	other	bills	
amending	 the	APA	 that	were	also	
vetoed.2	In	each	case,	a	substantially	

similar	measure	was	enacted	the	fol-
lowing	year	and	became	law.3	As	such,	
it	 is	 possible,	 perhaps	 even	 likely,	
that	some	or	all	of	the	provisions	in	
HB	1565	will	be	considered	again	in	
2011.	And,	of	course,	the	Legislature	
has	the	authority	to	override	the	veto	
of	HB	1565.4
	 Here	is	a	brief	summary	of	some	of	
the	key	provisions	in	HB	1565:
	 Revises Rules that Require 
SERC. Since	 2008,	 agencies	 have	
been	required	to	prepare	a	SERC	for	
each	proposed	rule	that	will	have	any	
impact	on	small	business.5	Section	1	
of	HB	1565	revises	this	requirement	
in	 two	respects.	First,	 it	 limits	 the	
requirement	 to	 those	 cases	where	
the	proposed	rule	will	have	an	“ad-
verse”	 impact	on	small	businesses.	
Second,	it	requires	a	SERC	where	the	
proposed	rule	is	likely	to	directly	or	
indirectly	increase	regulatory	costs	in	
excess	of	$200,000	in	the	aggregate	
in	the	state	within	one	year	after	the	
implementation	of	the	rule.

 Expands Contents of SERC to In-
clude Economic Analysis. A	SERC	
is	required	to	include:	(1)	a	good	faith	
estimate	of	the	number	of	individuals	
and	entities	likely	required	to	comply	
with	the	rule	and	a	description	of	these	
individuals;	(2)	a	good	faith	estimate	
of	the	cost	to	the	agency	and	to	other	
state	and	local	governmental	entities	
in	 implementing	and	enforcing	 the	
rule,	including	any	anticipated	effect	
on	state	and	local	revenues;	(3)	a	good	
faith	estimate	of	transactional	costs	
likely	to	be	 incurred	by	 individuals	
and	entities	in	order	to	comply	with	
the	rule;	and	 (4)	an	analysis	of	 the	
rule’s	impact	on	small	businesses	and	
small	counties	and	cities.
	 Section	2	of	HB	1565	amends	sec-
tion	120.541,	Florida	Statutes,	to	re-
quire	 the	SERC	to	also	 include	an	
economic	 analysis	 if	 the	 proposed	
rule	is	likely	to	directly	or	indirectly	
increase	 regulatory	 costs	 in	excess	
of	$200,000	in	the	aggregate	within	
one	year	after	the	implementation	of	
the	rule.	The	economic	analysis	is	to	
indicate	whether	 the	proposed	rule	
directly	or	indirectly:	(1)	is	likely	to	
have	an	adverse	impact	on	economic	
growth,	private-sector	 job	 creation	
or	employment,	or	private-sector	in-
vestment	 in	excess	of	$1	million	 in	
the	aggregate	within	five	years	after	
the	implementation	of	the	rule;	(2)	is	
likely	to	have	an	adverse	impact	on	
business	competitiveness,	 including	
the	ability	of	persons	doing	business	
in	 the	 state	 to	 compete	 with	 per-
sons	doing	business	 in	other	states	
or	domestic	markets,	productivity,	or	
innovation	in	excess	of	$1	million	in	
the	aggregate	within	five	years	after	
the	implementation	of	the	rule;	or	(3)	
is	likely	to	increase	regulatory	costs,	
including	any	transactional	costs,	in	
excess	of	$1	million	in	the	aggregate	
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within	five	years	after	the	implemen-
tation	of	the	rule.
	 Prohibits Certain Rules from 
Taking Effect Until Ratified by the 
Legislature. Section	2	of	HB	1565	also	
provides	that	if	the	adverse	impacts	or	
regulatory	costs	of	the	rule	exceed	any	
of	these	three	criteria,	then	the	rule	
must	be	submitted	to	the	President	of	
the	Senate	and	Speaker	of	the	House	of	
Representatives	no	later	than	30	days	
prior	to	the	next	regular	session,	and	
the	rule	may	not	take	effect	until	it	is	
ratified	by	the	Legislature.6
 Exception for Emergency Rules. 
Section	2	of	HB	1565	provides	that	the	
requirement	to	prepare	an	economic	
analysis	—	and	presumably	 the	re-
quirement	 for	 legislative	ratification	
—	does	not	apply	to	the	adoption	of	
emergency	rules	adopted	in	accordance	
with	section	120.54(4),	Florida	Stat-
utes.	This	subsection	states	that,	if	an	
agency	finds	that	an	immediate	danger	
to	the	public	health,	safety,	or	welfare	
warrants	emergency	action,	the	agency	
may	adopt	any	rule	necessitated	by	the	
immediate	danger.	It	also	establishes	
restrictions	on	such	emergency	rules.
	 The	bill	 further	provides	that	an	
emergency	rule	may	remain	in	effect	
longer	 than	the	usual	90	days,	and	
may	be	renewable,	when	the	agency	
has	 initiated	 rulemaking	 to	 adopt	
rules	addressing	 the	subject	of	 the	
emergency	 rule	 and	 the	 proposed	
rules	are	awaiting	ratification	by	the	
Legislature.
 Exception for Adoption of Fed-
eral Standards. The	requirements	
to	prepare	an	economic	analysis	and	
for	legislative	ratification	also	do	not	
apply	to	the	adoption	of	federal	stan-
dards	pursuant	to	section	120.54(6),	
Florida	Statutes. This	subsection	es-
tablishes	an	 expedited	process	 for	
adopting	rules	substantively	identical	
to	 regulations	adopted	pursuant	 to	
federal	law	in	the	pursuance	of	state	
implementation,	operation	or	enforce-
ment	of	federal	programs.
 Expands “Transactional Costs” 
to Include Any Costs to Comply. 
Section	2	 of	HB	1565	expands	 the	
definition	of	“transactional	costs”	that	
must	be	 considered	as	part	 of	 the	
SERC,	to	include	any	other	costs	nec-
essary	to	comply	with	the	rule.
 Revises Effect of Failure to Pre-
pare SERC. Section	2	of	HB	1565	
provides	that	the	failure	of	an	agency	

to	prepare	a	SERC	or	to	respond	to	a	
written	lower	cost	regulatory	alterna-
tive	is	a	material	failure	to	follow	the	
applicable	rulemaking	procedures	and	
requirements	set	forth	in	the	APA,	and	
the	rule	therefore	may	be	determined	
to	be	an	invalid	exercise	of	delegated	
legislative	authority	on	this	ground.	
Significantly,	the	bill	provides	that	this	
is	a	material	failure	“notwithstanding	
s.120.56(1)(c).”	That	paragraph	states	
that	the	agency’s	failure	to	follow	the	
applicable	rulemaking	procedures	or	
requirements	 is	presumed	material,	
but	 the	agency	may	rebut	 this	pre-
sumption	by	showing	that	the	substan-
tial	interests	of	the	petitioner	and	the	
fairness	of	the	proceedings	have	not	
be	impaired.	It	appears	that	the	“not-
withstanding”	 language	 in	HB	1565	
is	designed	to	eliminate	the	agency’s	
ability	to	rebut	this	presumption.
 Revises Limits on Challenges to 
Rules Based on SERC.	Section	2	of	
HB	1565	provides	that	an	agency’s	fail-
ure	to	prepare	a	SERC	or	to	respond	to	
a	written	lower	cost	regulatory	alter-
native	may	not	be	raised	in	a	rule	chal-
lenge	proceeding	unless	raised	no	later	
than	one	year	after	the	rule’s	effective	
date	and	then	only	by	a	person	whose	
substantial	 interests	are	affected	by	
the	rule’s	regulatory	costs.
 Revises Limits on Challeng-
es to Rules Based on Section 
120.52(8)(f), Florida Statutes.	Sec-
tion	2	of	HB	1565	similarly	limits	rule	
challenges	on	 the	ground	 that	 the	
rule	imposes	regulatory	costs	on	the	
regulated	person,	county	or	city	that	
can	be	reduced	by	the	adoption	of	less	
costly	alternatives	that	substantially	
accomplish	the	statutory	objectives.	
Rules	may	not	be	declared	invalid	on	
this	ground	unless:	 (1)	 the	 issue	 is	
raised	in	an	administrative	proceed-
ing	within	one	year	after	the	effective	
date	of	the	rule;	(2)	the	challenge	is	to	
the	agency’s	rejection	of	a	lower	cost	
regulatory	alternative;	and	 (3)	 the	
substantial	 interests	of	 the	person	
challenging	the	rule	are	materially	
affected	by	the	rejection.
 Requires Agency to Revise 
SERC if any Change to the Pro-
posed Rule Increases Regulatory 
Costs. Section	2	of	HB	1565	requires	
the	agency	to	revise	a	SERC	if	any	
change	to	the	proposed	rule	increases	
the	regulatory	costs	of	the	rule.
 Requires Agency to Provide Re-

vised SERC. Section	2	of	HB	1565	
requires	that,	at	least	45	days	before	
filing	the	rule	for	adoption,	an	agency	
that	is	required	to	revise	a	SERC	must	
provide	the	SERC	to	the	person	who	
submitted	the	 lower	cost	regulatory	
alternative	and	to	the	Joint	Admin-
istrative	Procedures	Committee.	The	
agency	also	must	publish	notice	on	
the	agency’s	website	that	the	revised	
SERC	is	available	to	the	public.
 Extends Time for Challenging 
Rules After Preparation of SERC. 
Section	3	of	the	bill	extends	from	20	to	
44	days	the	time	after	the	SERC	has	
been	prepared	and	made	available	for	
filing	challenges	to	the	proposed	rule.
 Deletes References to Contracts 
in Connection with Challenges to 
Statements Defined as Rules.	The	
APA	provides	that	if	the	administra-
tive	 law	 judge	enters	a	final	order	
that	all	or	part	of	an	agency	state-
ment	 violates	 the	 rulemaking	 re-
quirement	 in	 section	120.54(1)(a),	
Florida	Statutes,	 the	agency	must	
immediately	discontinue	all	reliance	
upon	this	statement,	or	any	substan-
tially	similar	statement,	as	a	basis	
for	agency	action.	 In	2008,	 section	
120.56(4)(d),	Florida	Statutes,	was	
revised	to	create	an	exception,	provid-
ing	that	“this	paragraph	shall	not	be	
construed	to	impair	the	obligation	of	
contracts	existing	at	the	time	the	final	
order	 is	entered,”	apparently	seek-
ing	to	change	the	result	in	a	specific	
case.7	In	that	case,	the	administrative	
law	judge	concluded	that	the	agency	
“cannot	escape	 the	 rulemaking	 re-
quirements	of	section	120.54,	Florida	
Statutes,	merely	by	labeling	the	gen-
erally	applicable	agency	statements	
as	 contract	provisions	 rather	 than	
rules.”8	Section	3	of	the	bill	amends	
section	120.56(4)(d)	by	deleting	this	
exception	enacted	in	2008.	
 Licensing. Section	4	of	HB	1565	
makes	three	changes	to	section	120.60,	
Florida	Statutes,	relating	to	the	pro-
cessing	of	applications	for	licenses.
 Authorizes Agencies to Establish 
by Rule the Time for Submitting 
Additional Information.	First,	HB	
1565	authorizes	an	agency	to	establish	
by	rule	the	time	period	by	which	the	
applicant	must	respond	to	any	request	
for	additional	 information.9	The	bill	
further	requires	that	the	agency	must	
grant	the	applicant’s	request	 for	an	
extension	of	this	prescribed	time	for	
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submitting	the	additional	information	
for	good	cause	shown.
 Authorizes Applicant to Request 
that Agency Process the Applica-
tion.	Second,	HB	1565	provides	that	
if	the	applicant	believes	the	agency’s	
request	for	additional	information	is	
not	authorized	by	law	or	rule,	the	ap-
plicant	may	demand	that	the	agency	
process	the	application.
 Clarifies that Notice of Agency 
Action Must be Provided to Those 
Who Made a Written Request. Third,	
HB	1565	clarifies	that	the	persons	to	
whom	the	agency	must	provide	notice	
are	those	who	have	made	a	written	
request	for	notice	of	agency	action.10

 The	Governor’s	veto	message	men-
tioned	only	the	provision	requiring	leg-
islative	ratification.	Many	of	the	other	
parts	of	the	bill	were	the	result	of	discus-
sions	with	the	Governor’s	office.	Accord-

ingly,	look	for	some	or	all	of	these	provi-
sions	to	be	considered	again	in	2011.
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APPELLATE CASE NOTES
by Mary F. Smallwood

Adjudicatory Proceedings

Raven v. Manatee County School 
Board,	32	So.	3d	126	(Fla.	2d	DCA	2009)	
(Opinion	filed	December	2,	2009)
	 Raven,	a	teacher	in	Manatee	Coun-
ty,	was	directed	to	appear	before	an	
investigator	for	the	School	Board’s	Of-
fice	of	Professional	Standards	(“OPS”)	
after	allegations	were	made	regard-
ing	possible	inappropriate	interaction	
between	Raven	and	a	student.	The	
investigator	directed	Raven	to	report	
to	OPS	for	an	investigatory	interview.	
He	was	told	not	to	bring	legal	counsel	
with	him.	When	Raven	arrived	for	the	
interview	with	counsel,	he	was	again	
told	his	attorney	could	not	be	present	
for	the	interview;	he	declined	to	par-
ticipate	under	those	circumstances.
	 The	school	superintendant	recom-
mended	 that	Raven’s	 employment	
be	terminated	for	misconduct,	gross	
insubordination	and	violation	of	the	
School	Board’s	policy	requiring	coop-
eration	with	OPS.	Raven	challenged	
his	termination,	and	a	final	hearing	
was	held	before	the	Division	of	Ad-
ministrative	Hearings.
	 The	administrative	law	judge	en-
tered	a	recommended	order	holding	
that	Raven	was	entitled	to	have	coun-
sel	present	at	the	interview	pursuant	
to	section	120.62(2),	Fla.	Stat.,	which	
provides	that	a	person	“compelled	to	
appear	…	before	a	presiding	officer	
or	agency	 in	an	 investigation”	has	
the	right,	at	his	own	expense,	to	be	
represented	by	 counsel.	The	 judge	
concluded	 that	 the	School	Board’s	
adopted	policy	establishing	OPS	 in	
effect	delegated	the	Board’s	investi-
gatory	authority	to	the	OPS	investi-
gator.
	 The	School	Board	entered	a	final	
order	 rejecting	 the	 judge’s	 conclu-
sion	that	 the	OPS	investigator	was	
acting	as	a	“presiding	officer”	or	as	
the	“agency.”	The	Board	held	that	it	
had	not	delegated	 its	 investigatory	
authority	to	OPS	and	could,	in	fact,	
conduct	its	own	investigation.
	 The	court	reversed	and	remanded.	
It	noted	that	the	Board’s	Policy	6.13	

provided,	 inter	alia,	 that	“[a]ll	com-
plaints	 concerning	 employee	 mis-
conduct	or	other	matters	 that	need	
investigation	…	shall	be	forwarded	to	
OPS	for	investigation.”	While	agree-
ing	 with	 the	 School	 Board	 that	 it	
could	conduct	its	own	investigation,	
the	court	found	that	the	Board	never	
does	 so.	 It	 held	 that	 the	 evidence	
introduced	at	hearing	supported	the	
judge’s	finding	 that	 the	Board	had	
delegated	its	authority	to	OPS.	The	
court	concluded	that	 the	 investiga-
tion	conducted	by	OPS	constituted	
“an	agency	investigation”	under	sec-
tion	120.62(2).

Miami-Dade County v. Department 
of Community Affairs,	29	So.	3d	1210	
(Fla.	1st	DCA	2010)	 (Opinion	filed	
March	17,	2010)
	 On	appeal,	 the	 court	 recognized	
that	a	complete	failure	of	an	agency	
to	consider	each	exception	to	a	rec-
ommended	order	renders	 the	order	
non-final.	However,	the	court	declined	
to	extend	that	ruling	to	the	circum-
stances	of	this	case	where	the	lower	
tribunal	 considered	exceptions	but	
did	not	make	a	ruling	on	each	excep-
tion	individually.

Seavor v. Department of Financial 
Services,	32	So.	3d	722	(Fla.	5th	DCA	
2010)	(Opinion	filed	April	9,	2010)
	 Seavor	failed	to	file	a	timely	peti-
tion	for	hearing	on	an	administrative	
complaint	 suspending	 her	 license	
for	alleged	statutory	and	regulatory	
violations.	 On	 appeal,	 she	 argued	
that	the	petition	should	be	accepted	
based	on	 the	doctrine	of	 excusable	
neglect.	The	court	denied	the	request,	
noting	that	excusable	neglect	was	no	
longer	available	since	the	Adminis-
trative	Procedure	Act	was	amended	
in	1998	to	require	that	a	petition	be	
dismissed	if	not	timely	filed.	In	this	
case,	Seavor	had	not	alleged	any	basis	
for	an	equitable	tolling	defense.	How-
ever,	the	agency	conceded	on	appeal	
that	the	penalty	was	excessive	under	
the	applicable	provisions	of	law	and	
amended	the	penalty.	

Rulemaking

Office of Insurance Regulation v. Life 
Insurance Settlement Association,	31	
So.	3d	953	(Fla.	1st	DCA	2010)	(Opin-
ion	filed	April	9,	2010)
	 The	 Life	 Insurance	 Settlement	
Association	challenged	certain	pro-
posed	 rules	 of	 the	Office	 of	 Insur-
ance	Regulation	 (“OIR”)	 regulating	
viatical	 settlements.	Following	an	
administrative	hearing,	the	adminis-
trative	law	judge	issued	a	final	order	
which,	 inter	alia,	held	that	a	provi-
sion	of	the	rules	requiring	providers	
to	state	in	annual	reports	filed	with	
OIR	whether	their	method	of	opera-
tion	had	changed	since	the	filing	of	
the	last	plan	of	operations	filed	with	
OIR,	was	an	invalid	exercise	of	del-
egated	legislative	authority.
	 On	 appeal,	 the	 court	 reversed.	
It	noted	that	OIR	had	cited	section	
626.9925,	Fla.	Stat.,	as	authority	for	
the	rule.	That	provision	authorized	
the	agency	 to	adopt	rules	adminis-
tering	 the	act	“including	rules	pro-
viding	for	the	collection	of	data.”	In	
addition,	OIR	cited	several	rules	as	
provisions	being	 implemented,	 in-
cluding	section	626.9913(2)	 (requir-
ing	providers	to	file	annual	reports),	
section	626.9912(3)	(requiring	license	
applicants	 to	 submit	 organization	
documents)	and	section	626.9912(5)	
(providing	 that	an	applicant	 for	 a	
license	submit	a	detailed	plan	of	op-
eration).
	 The	court	held	that	OIR’s	authority	
to	require	certain	information	during	
the	license	application	process	neces-
sarily	extended	to	requiring	informa-
tion	about	substantive	changes	made	
by	licensed	providers	after	obtaining	
a	license.

Appeals

Roadrunner Construction, Inc. v. De-
partment of Financial Services,	33	So.	
3d	78	(Fla.	1st	DCA	2010)	(Opinion	
filed	March	25,	2010)
	 Roadrunner	 Construction,	 Inc.	
filed	 an	 appeal	 of	 an	 order	 of	 the	

continued, next page
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Department	 of	 Financial	 Services	
requiring	it	to	pay	$667,000	into	the	
Workers’	Compensation	Administra-
tive	Trust	Fund.	The	agency	final	or-
der	was	rendered	on	November	24,	
2009,	and	the	appeal	was	filed	with	
the	agency	 clerk	 on	December	28,	
2009,	with	a	duplicate	copy	sent	to	the	
District	Court	by	mail.	It	was	received	
by	the	court	on	December	29,	2009.	
The	Department	moved	to	dismiss	the	
appeal	as	untimely	as	it	was	filed	more	
than	30	days	after	entry	of	the	final	
order.	Roadrunner	argued	on	appeal	
that	the	appeal	should	be	found	timely	
since	the	District	Court	was	closed	on	
December	24th	even	though	that	was	
not	listed	in	Rule	9.420(f),	Fla.	R.	App.	
Proc.,	as	an	official	holiday.	It	was	es-
tablished	that	the	clerk	of	the	agency	
was	open	on	December	24th.
	 The	court	dismissed	the	appeal	as	
untimely.	Rule	9.110(c)	requires	that	
the	original	of	the	appeal	be	filed	with	
the	 lower	 tribunal,	 in	 this	case	 the	
agency,	within	30	days	of	 rendition	
with	a	copy	of	 the	notice	of	appeal	
and	filing	 fees	being	filed	with	 the	
appellate	 court.	The	 court	 rejected	
the	appellant’s	argument	 that	 the	
deadline	for	filing	the	appeal	should	
have	been	extended	to	December	28th	
if	either	the	agency	clerk’s	office	or	
the	appellate	court	clerk’s	office	was	
closed	 on	 December	 24th.	 Instead,	
it	held	that	since	the	original	filing	
was	with	the	agency	clerk,	it	was	not	
significant	that	the	court’s	office	was	
closed.	The	court	considered	the	pos-
sibility	that	the	filing	of	the	duplicate	
copy	of	the	notice	of	appeal	with	the	
district	 court	 should	be	 considered	
sufficient	 to	vest	 jurisdiction	 in	the	
court.	However,	it	held	that	since	the	
duplicate	 notice	 was	 not	 received	
until	December	29th,	 it	could	not	be	
considered	timely	in	any	event.

Public Records

Coventry First, LLC v. Office of Insur-
ance Regulation,	30	So.	3d	552	(Fla.	
1st	DCA	2010)	(Opinion	filed	Febru-
ary	12,	2010)
	 Coventry	First,	LLC	(“Coventry”),	
a	provider	 of	 viatical	 settlements,	

provided	thousands	of	pages	of	doc-
uments	 to	 the	Office	 of	 Insurance	
Regulation	 (“OIR”)	 in	 the	course	of	
an	investigation	by	OIR.	Because	the	
documents	are	required	to	be	provid-
ed	on	a	very	short	timeframe,	Coven-
try	had	no	opportunity	to	review	the	
documents	prior	to	providing	them	to	
OIR	to	determine	whether	they	might	
contain	trade	secrets	or	confidential	
information.	After	 the	 documents	
were	produced,	Coventry	determined	
that	 certain	of	 the	documents	 con-
tained	trade	secrets	and	confidential	
information,	 including,	but	not	 lim-
ited	 to,	personal	 information	about	
insureds	and	brokers,	insurance	pol-
icy	numbers	and	negotiated	prices.	
OIR	received	public	records	requests	
seeking	disclosure	of	the	documents	
provided	by	Coventry.
	 In	an	action	filed	by	Coventry	seek-
ing	injunctive	relief	and	a	declaratory	
judgment,	 the	 circuit	 court	 issued	
several	temporary	injunctions.	It	con-
cluded	that	certain	of	the	documents	
sought	 pursuant	 to	 the	 Public	 Re-
cords	Act	 constituted	 trade	secrets.	
However,	after	a	final	hearing	in	the	
matter,	 the	 court	held	 that	a	2007	
amendment	 to	section	624.319,	Fla.	
Stat.,	eliminated	a	previously	existing	
exemption	 for	such	documents	 from	
the	Public	Records	Act.	Prior	to	that	
final	hearing,	OIR	had	issued	a	show-
cause	order	which	actually	set	out	the	
contents	of	the	documents	at	issue.
	 Chapter	2007-249,	Laws	of	Florida,	
placed	a	time	limit	on	the	public	re-
cords	exemption	 for	documents	held	
by	OIR	before,	on,	or	after	the	effective	
date	of	the	statute.	It	further	provided	
that	the	exemption	applied	only	until	
the	filing	of	an	examination	report	or	
the	completion	of	an	investigation.
	 Before	the	circuit	court,	Coventry	
had	argued	that	the	exempt	records	
constituted	vested	property	rights	and	
that	the	elimination	of	the	exemption	
violated	its	constitutional	rights.	The	
trial	court	further	held	that	Coventry	
lacked	standing	to	raise	issues	related	
to	the	2007	amendment.
	 On	appeal,	 the	district	court	held	
that	 the	retrospective	application	of	
the	statute	to	documents	held	by	OIR	
before	the	effective	date	of	the	amend-
ment	unconstitutionally	deprived	Cov-
entry	of	vested	property	rights	in	the	
continuing	privacy	of	its	trade	secrets.	
While	 the	district	court	agreed	with	

the	 trial	 court’s	determination	 that	
the	Legislature	intended	the	statute	
to	be	applied	 retroactively,	 it	 found	
that	the	trial	court	had	failed	to	ad-
judicate	the	second	prong	of	the	legal	
analysis	of	whether	a	statute	may	be	
applied	 retroactively	–	 its	 constitu-
tionality.	The	court	found	that	the	in-
formation	compiled	by	Coventry,	with	
an	expectation	that	it	would	continue	
to	be	confidential,	constituted	a	prop-
erty	right.	The	court	noted	that	section	
119.15(7),	Fla.	Stat.,	requires	that	the	
Legislature,	in	repealing	or	curtailing	
an	exemption	from	the	Public	Records	
Act,	 consider	 the	damage	or	 loss	 to	
those	who	were	previously	protected	
by	the	exemption.	The	court	held	that	
the	Legislature	failed	to	conduct	that	
analysis	in	adopting	the	2007	amend-
ment.	 It	 rejected	 the	 argument	 by	
OIR	that	Coventry	should	have	been	
on	notice	of	the	potential	removal	of	
the	exemption	simply	because	the	act	
exemption	was	 subject	 to	 a	 sunset	
provision	if	not	re-enacted.
	 The	district	court	also	reversed	the	
lower	 court’s	finding	 that	 the	 trade	
secret	 issue	was	mooted	by	 the	dis-
closure	of	the	documents	under	OIR’s	
show	cause	order.	It	concluded,	that,	
mootness	did	not	preclude	the	courts	
consideration	of	the	trade	secrets	is-
sue	since	it	was	one	that	was	likely	to	
recur.	Moreover,	the	court	noted	that	
OIR	had	issued	the	show	cause	order	
while	it	was	still	under	the	terms	of	
a	 temporary	 injunction	 precluding	
disclosure	of	the	documents.

Florida Power & Light Co. v. Florida 
Public Service Commission,	31	So.	3d	
860	(Fla.	1st	DCA	2010)	(Opinion	filed	
March	3,	2010)
	 Florida	Power	&	Light	and	Progress	
Energy	Florida,	 Inc.	 (the	“utilities”)	
filed	requests	with	the	Public	Service	
Commission	(“PSC”)	for	rate	increases.	
During	discovery,	the	PSC	sought	infor-
mation	regarding	the	salary,	bonuses,	
stock	options	and	other	compensation	
information	 for	all	employees	of	 the	
utilities	who	earned	over	$165,000	
per	year.	The	utilities	provided	some	
of	the	requested	information	but	filed	
motions	seeking	to	have	other	informa-
tion	protected	as	confidential	on	the	
grounds	that	it	was	competitive	busi-
ness	 information	and	that	disclosure	
would	violate	the	employee’s	 consti-
tutional	right	to	privacy.

CASE NOTES
from page 7
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	 The	PSC	entered	orders	holding	
that	 it	 lacked	authority	 to	 consider	
the	 constitutional	 arguments	 pre-
sented	and	concluding	that	the	infor-
mation	sought	was	not	exempt	 from	
the	Public	Records	Act	under	section	
366.093(3)(f),	Fla.	Stat.
	 On	appeal,	 the	District	Court	de-
termined	 that	 it	had	 jurisdiction	 to	
review	the	non-final	orders	of	the	PSC	
as	they	were	not	an	ultimate	determi-
nation	of	the	utilities’	rates	or	services	
and	 thus	subject	 to	 the	Florida	Su-
preme	Court’s	exclusive	jurisdiction.
	 The	 court	held	 that	 the	utilities	
would	be	subject	to	irreparable	harm	
if	required	to	appeal	the	confidential-
ity	of	the	information	sought	as	part	
of	the	final	order	of	the	PSC	as,	under	
its	own	rules,	it	could	release	the	in-
formation	to	the	public	after	the	time	
for	filing	an	appeal	expired.
	 Section	366.093(3)	provides	for	cer-
tain	 information	 to	be	exempt	 from	
the	Public	Records	Act.	The	statute	
specifies	 the	 type	of	 information	 to	
be	 treated	as	 confidential	business	
information	as	including	trade	secrets,	
internal	auditing	 information,	secu-
rity	 information,	 certain	bidding	or	
contractual	data,	information	related	
to	competitive	interests	and	“employ-
ee	personnel	information	unrelated	to	

compensation,	duties,	qualifications	
or	 responsibilities.”	Relying	 on	 the	
specific	exclusion	for	certain	employee	
information,	the	PSC	concluded	that	
compensation	 information	 was	 not	
covered	by	the	statute.
	 The	court	determined	that	the	spe-
cific	language	of	section	366.093(3)(f)	
relating	to	employee	information	was	
only	one	 factor	 to	be	 considered.	 It	
noted	 that	 the	 statute	 specifically	
stated	 that	confidential	 information	
included	but	was	not	 limited	 to	 the	
enumerated	 factors.	The	utilities	ar-
gued	that	basis	for	confidentiality	was	
section	366.093(3)(e),	which	exempted	
information	 related	 to	 competitive	
interests.	The	utility	presented	evi-
dence	 to	 the	PSC	that	disclosure	of	
employee	compensation	could	result	
in	competing	companies	stealing	their	
employees	and	 that	 it	 could	 lead	 to	
loss	of	morale	among	employees.
	 Since	the	court	found	a	statutory	ba-
sis	for	determining	that	the	compensa-
tion	information	was	exempt	from	the	
Public	Records	Act,	 it	declined	to	ad-
dress	the	constitutional	arguments.

Poole v. City of Port Orange,	33	So.	3d	
739	(Fla.	5th	DCA	2010)	(Opinion	filed	
April	1,	2010)
	 Poole	sought	to	obtain	copies	of	two	

appraisals	 of	 land	 the	City	 of	Port	
Orange	was	purchasing	 from	a	pri-
vate	entity.	Upon	the	City’s	failure	to	
provide	Poole	with	copies,	he	filed	suit.	
The	 trial	 court	dismissed	 the	 com-
plaint.	On	appeal,	the	court	held	that	
count	two	of	the	complaint	adequately	
alleged	 the	elements	 of	mandamus	
(a	clear	legal	right	to	performance	of	
an	indisputable	ministerial	duty	by	a	
person	 in	an	official	capacity).	Poole	
alleged	 that	 the	 records	 requested	
were	 required	 to	be	produced	upon	
request	under	the	Public	Records	Act.	
The	 court	 further	held	 that	even	 if	
mandamus	was	not	appropriate,	 for	
example,	where	the	records	custodian	
has	a	legal	objection	to	producing	the	
documents,	Poole	would	have	had	an	
adequate	 remedy	under	 the	Public	
Records	Act.

Mary F. Smallwood is a shareholder 
with the firm of GrayRobinson, P.A. 
in its Tallahassee office. She is Past 
Chair of the Administrative Law Sec-
tion and a Past Chair of the Environ-
mental and Land Use Law Section of 
The Florida Bar. She practices in the 
areas of environmental, land use, and 
administrative law. Comments and 
questions may be submitted to Mary.
Smallwood@gray-robinson.com.
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Agency Snapshot

Florida Commission on Human 
Relations
by Toni A. Egan

Background:
	 In	1969,	the	Florida	Legislature	cre-
ated	the	Florida	Commission	on	Human	
Relations	(“FCHR”	or	the	“Commission”)	
to	promote	and	encourage	fair	treatment	
and	equal	opportunity	for	all	persons	
regardless	of	race,	color,	religion,	sex,	
national	origin,	age,	handicap,	or	mari-
tal	status;	 to	promote	mutual	under-
standing	and	respect	among	members	
of	all	economic,	social,	racial,	religious,	
and	ethnic	groups;	and	to	endeavor	to	
eliminate	discrimination	against,	and	
antagonism	between	religious,	racial	
and	ethnic	groups	and	their	members.
	 The	Commission	is	comprised	of	12	
members	appointed	to	four-year	terms	
by	the	Governor,	subject	to	confirma-
tion	by	the	Senate.	Members	must	be	
broadly	representative	of	various	racial,	
religious,	ethnic,	social,	economic,	politi-
cal,	and	professional	groups	within	the	
state,	and	at	 least	one	member	must	
be	60	years	of	age	or	older.	FCHR’s	
basic	statutory	responsibilities	are	set	
forth	in	Chapter	760,	Florida	Statutes.	
Though	assigned	to	the	Department	
of	Management	Service	(“DMS”),	the	
Commission,	in	performance	of	its	du-
ties	pursuant	to	the	Florida	Civil	Rights	
Act	of	1992,	is	not	subject	to	the	control,	
supervision,	or	direction	of	DMS.
	 FCHR’s	stated	mission	is	“to	pre-
vent	unlawful	discrimination	by	en-
suring	people	are	treated	fairly	and	
given	access	to	opportunities	in	em-
ployment,	housing	and	certain	public	
accommodations;	and	to	promote	mu-
tual	respect	among	groups	through	
education	and	partnerships.”	To	this	
end,	 the	Commission	 is	responsible	
for	 investigating	complaints	of	em-
ployment,	housing,	and	public	accom-
modations	discrimination,	as	well	as	
state	employee	whistle-blower	retali-
ation.	In	addition,	FCHR’s	Commu-
nity	Outreach	Service	Unit	strives	to	
educate	individuals,	employers,	hous-
ing	providers	and	schools	regarding	
their	rights	and	responsibilities.

Headquarters:
	 Florida	 Commission	 on	 Human	

Relations
	 2009	Apalachee	 Parkway,	 Suite	

200
	 Tallahassee,	FL	32301
	 (850)	488-7082
	 Toll	Free:	(800)	342-8170
	 http://fchr.state.fl.us
	 Email:	 fchrinfo@fchr.myflorida.

com

Commissioners:
	 Donna	Elam	–	Chair	(Orlando)
	 Gilbert	Singer	–	Vice	Chair	(Tampa)
	 Gayle	Cannon	(Lake	City)
	 Watson	Haynes	(St.	Petersburg)
	 Darcell	Streeter	(Jacksonville)
	 Billy	 Whitefox	 Stall	 (Panama	

City)
	 Mario	Valle	(Naples)
	 Elena	Flom	(Cocoa	Beach)
	 Joanna	Cunningham	(Palm	Beach	

Gardens)
	 Patty	Ball	Thomas	(Tallahassee)
	 Lizzette	 Gamero	 (West	 Palm	

Beach)
	 Michael	G.	Keller	(Tampa)

Executive Director: Derick	Daniel
	 The	Executive	Director	acts	as	the	
Commission’s	 chief	administrative	
officer	and	is	responsible	for	the	im-
plementation	of	FCHR’s	policies	and	
procedures,	as	well	as	the	day-to-day	
operations	and	activities	of	the	Com-
mission.	The	Executive	Director	also	
oversees	 the	budgetary	and	human	
resource	decisions	of	the	Commission.	
The	FCHR	currently	employs	55½	
full-time	equivalent	positions,	includ-
ing	five	attorneys,	as	well	as	one	full-
time	and	three	part-time	mediators.

Agency Clerk:
	 Denise	Crawford
 2009	Apalachee	 Parkway,	 Suite	

200
	 Tallahassee,	FL	32301
	 (850)	488-7082

	 Fax	Filing	 (850)488-5291	 (faxes	
received	after	5:00	PM	will	 be	
stamped	received	as	of	the	next	
business	day)

	 Hours	of	Operation:
	 	 Monday–Friday	8:00	AM	to	5:00	

PM

General Counsel: Lawrence	Kra-
nert
	 Mr.	Kranert	received	his	J.D.	and	
B.A.	 in	 History,	 Government,	 and	
Spanish	 from	the	University	of	Mi-
ami.	He	was	admitted	to	the	Florida	
Bar	in	1974.	Prior	to	becoming	Gen-
eral	Counsel	of	FCHR	in	2008,	Mr.	
Kranert	 held	 various	 positions	 in	
state	government,	including	serving	
as	District	Counsel	 for	 the	Depart-
ment	of	Children	and	Families	in	Bro-
ward	County	and	acting	as	General	
Counsel	for	Florida	State	Hospital.

Types of Cases:
	 The	 Commission	 is	 responsible	
for	investigating	complaints	brought	
under	 the	Florida	Civil	Rights	Act	
of	1992	(sections	760.01-760.11	and	
509.092,	Florida	Statutes)	and	under	
the	Fair	Housing	Act	(sections	760.20-
760.37,	Florida	Statutes).	The	Com-
mission	also	investigates	complaints	
brought	by	state	employees	alleging	
violations	of	the	Whistle-blower’s	Act	
(sections	112.3187-112.31895,	Flor-
ida	Statutes).	 In	addition	to	15,000	
telephonic	 inquiries,	approximately	
1,900	complaints	are	filed	with	the	
FCHR	 annually.	The	 Commission	
handles	around	1,400	of	these	com-
plaints,	with	 the	 remainder	being	
referred	to	other	agencies.	

 Florida Civil Rights Act 
(“FCRA”) Complaints
	 Complaints	 brought	 under	 the	
FCRA	must	be	filed	within	365	days	
of	the	date	the	alleged	act	of	discrimi-
nation	took	place.	Once	the	complaint	
is	processed,	 the	FCHR	notifies	the	
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complainant	of	his	or	her	rights,	pro-
vides	a	copy	of	 the	complaint	 to	 the	
person	who	allegedly	committed	the	
violation,	allows	the	person	who	alleg-
edly	committed	the	violation	25	days	to	
file	a	response,	and	provides	the	parties	
with	the	option	to	attempt	to	settle	the	
dispute	through	mediation.	If	the	par-
ties	decline	mediation	or	if	mediation	
is	not	successful,	the	Commission	will	
conduct	a	 full	 investigation	 into	 the	
allegations	 in	the	complaint.	Within	
180	days	of	receiving	the	complaint,	the	
Commission	must	issue	a	determina-
tion	as	to	whether	there	is	reasonable	
cause	to	believe	that	a	discriminatory	
practice	has	occurred	in	violation	of	the	
FCRA	and	must	promptly	notify	the	
parties	of	the	determination	and	the	
options	going	forward.	If	the	Commis-
sion	determines	that	there	is	reason-
able	cause	to	believe	that	a	violation	of	
the	FCRA	has	occurred,	the	complain-
ant	may	bring	a	civil	action	against	
the	person	named	 in	 the	 complaint	
within	365	days	of	the	determination	
or	may	request	an	administrative	hear-
ing	under	sections	120.569	and	120.57,	
Florida	Statutes,	within	35	days	of	
the	determination.	If	the	Commission	
determines	 there	 is	not	 reasonable	
cause	to	believe	that	a	violation	of	the	
FCRA	has	occurred,	the	complainant	
may	request	an	administrative	hear-
ing	under	sections	120.569	and	120.57,	
Florida	Statutes,	within	35	days	of	the	
determination.	If	the	Commission	fails	
to	conciliate	or	issue	a	determination	
within	180	of	 the	 filing	of	 the	 com-
plaint,	the	complainant	may	proceed	
as	if	the	Commission	determined	that	
there	was	reasonable	cause.

 Fair Housing Act (“FHA”) Com-
plaints
	 Complaints	brought	under	the	FHA	
must	be	 filed	with	 the	Commission	
within	365	days	of	 the	date	 the	al-
leged	discriminatory	housing	practice	
occurred.	Once	the	complaint	 is	pro-
cessed,	 the	FCHR	notifies	 the	 com-
plainant	of	his	or	her	rights,	provides	
a	copy	of	the	complaint	to	the	person	
who	allegedly	committed	the	violation,	
and	provides	the	person	who	allegedly	
committed	the	violation	an	opportunity	
to	 file	an	answer.	The	Commission	
works	with	the	United	States	Depart-
ment	of	Housing	 to	ensure	 that	 the	
complaint	is	thoroughly	investigated.	

Within	100	days	of	receiving	the	com-
plaint,	the	Commission	must	complete	
its	investigation	and	give	notice	to	the	
complainant	of	whether	it	 intends	to	
resolve	the	complaint.	If	the	Commis-
sion	decides	to	resolve	the	complaint,	
it	shall	try	to	eliminate	or	correct	the	
alleged	discriminatory	housing	prac-
tice	by	informal	methods	of	conference,	
conciliation	and	persuasion.	If	within	
180	days	after	a	complaint	is	filed	the	
Commission	 is	unable	to	obtain	vol-
untary	compliance	with	the	FHA,	the	
complainant	may	 commence	a	 civil	
action	 (within	2	years	of	 the	alleged	
discriminatory	act)	or	petition	for	an	
administrative	hearing	under	Chapter	
120,	Florida	Statutes,	(within	30	days	
of	receiving	notice	that	the	Commis-
sion	has	concluded	its	 investigation).	
If	 the	Commission	determines	 that	
there	 is	 reasonable	cause	 to	believe	
that	a	discriminatory	housing	practice	
has	occurred,	the	complainant	may	re-
quest	that	the	Attorney	General	bring	
an	action	in	the	name	of	the	state	on	
behalf	of	 the	complainant	to	enforce	
the	provisions	of	the	FHA.	The	Com-
mission	may	also	institute	a	civil	action	
or	an	administrative	proceeding	if	it	is	
unable	to	obtain	voluntary	compliance	
with	the	FHA.	

 State Employee Whistle-blower 
Retaliation
 Any	person	applying	 for	work	or	
working	 for	a	state	agency	who	has	
been	retaliated	against	for	disclosing	
protected	information	may	file	a	com-
plaint	with	the	FCHR,	no	later	than	
60	days	after	the	adverse	employment	
action.	The	Commission	conducts	an	
informal	fact	finding	investigation	to	
determine	whether	there	are	reason-
able	grounds	to	believe	that	a	viola-
tion	of	 the	Whistle-blower’s	Act	has	
occurred.	Within	90	days	after	receiv-
ing	 the	 complaint,	 the	Commission	
must	provide	the	agency	head	and	the	
complainant	with	a	fact-finding	report	
that	may	include	recommendations	to	
the	parties	or	a	proposed	resolution	
of	 the	 complaint.	 If	within	60	days	
after	 issuing	 the	 fact-finding	report	
the	Commission	is	unable	to	conciliate	
the	complaint,	the	Commission	shall	
terminate	the	investigation	and	notify	
the	complainant	and	the	agency	head	
of	 the	 termination	of	 the	 investiga-
tion,	providing	a	summary	of	relevant	

facts	 found	during	the	 investigation.	
If	 the	Commission	determines	 that	
reasonable	grounds	exist	 to	believe	
that	a	prohibited	action	has	occurred,	
is	occurring,	or	will	be	taken,	the	Com-
mission	must	report	the	determination	
together	with	any	findings	or	recom-
mendations	to	the	agency	head.	If	after	
20	days,	the	agency	does	not	implement	
the	recommended	action,	the	Commis-
sion	shall	terminate	the	investigation	
and	notify	the	complainant	of	his	or	
her	rights	to	appeal.	If	the	Commission	
finds	 that	 there	are	not	 reasonable	
grounds	to	believe	that	a	prohibited	
personnel	action	has	occurred,	 is	oc-
curring,	or	is	to	be	taken,	the	Commis-
sion	shall	terminate	the	investigation.	
Within	60	days	of	receiving	a	notice	of	
termination	of	the	FCHR	investigation,	
the	complainant	may	file	a	complaint	
with	the	Public	Employee	Relations	
Commission	against	 the	 employer-
agency	regarding	the	alleged	prohib-
ited	personnel	action.
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pursuant	to	section	120.54(4),	Florida	
Statutes.6	On	March	13,	2009,	after	
holding	a	public	hearing,	Florida	Hous-
ing	adopted	rule	67ER09-3,	Florida	Ad-
ministrative	Code,	which	established	
the	order	of	how	funds	already	prelimi-
narily	awarded	to	affordable	housing	
developers	would	be	“deobligated”	 in	
order	to	pay	the	$190	million	back	to	
the	state	treasury.	On	April	24,	2009,	
in	accordance	with	the	emergency	rule,	
Florida	Housing’s	Board	of	Directors	ac-
cepted	staff	recommendations	to	deob-
ligate	funding	for	a	number	of	projects,	
including	funding	for	many	developers	
previously	awarded	money	 through	
the	Community	Workforce	Housing	
Innovation	Pilot	Program	(“CWHIP”).7	
All	told,	47	proposed	affordable	housing	
developments	lost	funding,	including	16	
CWHIP	projects.8
	 In	 response,	 seven	developers	of	
CWHIP	projects	filed	petitions	chal-
lenging	the	deobligation	of	the	funds,	
two	of	which	dropped	out	of	the	liti-
gation	before	the	final	hearing.	Each	
of	 the	developers	had	been	selected	
for	potential	 funding	by	 the	Flori-
da	Housing	Board	on	November	12,	
2008,	and	had	received	preliminary	
commitment	 letters	 from	 Florida	
Housing.9	Florida	Housing	forwarded	
the	petitions	to	DOAH,	and	the	cases	
were	consolidated	for	hearing	before	
ALJ	John	G.	Van	Laningham.
	 Petitioners	 asked	 for	 a	 Recom-
mended	Order	directing	that	the	proj-
ects	be	funded	or,	alternatively,	that	
Florida	Housing	reconsider	whether	
to	deprive	 the	CWHIP	program	of	
funds	that	were	preliminarily	com-
mitted	to	it.10	The	ALJ	concluded	that	
“such	a	remedy	is	not	available	under	
the	Florida	Administrative	Procedure	
Act”	 (“APA”)	and	that	DOAH	there-
fore	lacks	subject	matter	jurisdiction	
to	hear	the	case.11	The	petitions	were	
thus	 dismissed.	The	 analysis	 em-
ployed	by	the	ALJ	to	reach	the	conclu-
sion	that	DOAH	had	no	jurisdiction	
is	interesting.	He	found	that	Florida	
Housing’s	decision	to	deobligate	the	
funds,	and	 thereby	revoke	prelimi-
nary	awards	to	the	developers,	does	
not	 constitute	an	“order,”	 a	“rule,”	
or	even	“agency	action.”	Rather,	the	
decision	constitutes	something	else	
entirely	that	apparently	comes	with	
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no	APA	remedy,	an	action	 the	ALJ	
called	“an	exempt	decision.”12

	 First,	Judge	Van	Laningham	noted	
that	the	phrase	“agency	action”	is	de-
fined	in	section	120.52(2),	Florida	Stat-
utes,	as	“the	whole	or	part	of	a	rule	or	
order,	or	the	equivalent	[thereof].”	He	
then	noted	that	the	phrase	“final	order,”	
as	defined	in	section	120.52(7),	means	
“a	written	final	decision	.	.	.	which	is	not	
a	rule,	and	which	is	not	excepted	from	
the	definition	of	a	rule	.	.	.	.”13	Finally,	he	
noted	that	the	definition	of	rule	in	sec-
tion	120.52(16)	specifically	excludes	the	
preparation	or	modification	of	agency	
budgets.14	He	then	found	as	follows:

Thus,	a	rule	is	not	an	order,	and	nei-
ther	is	a	decision	that	falls	within	
an	exception	to	the	definition	of	a	
rule.	A	decision	that	is	categorically	
excluded	 from	the	definition	of	a	
rule	is,	for	that	very	reason,	neither	
a	rule	nor	an	order	and	thus	is	not	
an	agency	action	under	 the	APA	
(unlike	a	rule,	which	is).

*						*						*						*
Under	the	plain	language	of	this	stat-
ute	[120.52(16)],	a	decision	respect-
ing	the	preparation	or	modification	
of	an	agency’s	budget	falls	within	a	
categorical	exception	to	the	definition	
of	the	term	‘rule.’	Such	a	decision	is	
therefore	an	exempt	decision.

*						*						*						*

Because	an	exempt	decision	never	
ripens	into	a	final	order,	there	is	no	
administrative	remedy	to	be	had	un-
der	the	APA	by	a	person	who	claims	
that	the	exempt	decision	determines	
his	or	her	substantial	interests.15

	 Essentially,	 the	ALJ	 found	 that	
because	Florida	Housing’s	decision	
involved	a	modification	to	the	agency’s	
budget,	no	administrative	 remedy	
was	available	of	any	kind.	He	relied	
on	 Palm Beach County Classroom 
Teachers Association v. School Board 
of Palm Beach County,	406	So.	2d	1208	
(Fla.	4th	DCA	1981),	a	case	involving	
an	excess	of	state	funds	that	was	ap-
propriated	 to	 county	school	boards	
pursuant	 to	a	supplemental	appro-
priation.	The	supplemental	appropria-
tion	language	instructed	that	priority	
in	spending	the	funds	be	given	to	in-
creasing	teachers’	salaries.	When	the	
School	Board	of	Palm	Beach	County	
decided	not	to	bargain	with	the	local	
teachers’	union	to	 increase	salaries,	

the	union	requested	an	administrative	
hearing	pursuant	to	section	120.57,	
Florida	Statutes.	The	School	Board	
denied	the	hearing	request,	and	the	
appellate	court	affirmed,	reasoning:

[W]e	hold	 that	 the	allocation	and	
disbursement	of	the	funds	received	
through	the	SAA	involves	the	modi-
fication	of	the	agency’s	budget	which	
entails	neither	rule	making	nor	an	
order	within	the	meaning	of	those	
terms	as	set	forth	in	Section	120.52,	
Florida	Statutes	(1980).	There	was,	
therefore,	no	necessity	for	the	Board	
to	provide	[the	union]	with	a	hearing	
required	by	Section	120.57.16

	 A	difference	between	Classroom 
Teachers	and	the	CWHIP	case	is	that	
the	School	Board	did	not	take	away	
funds	 from	teachers	 that	had	been	
previously	promised,	preliminarily	
or	otherwise.	Thus,	it	is	questionable	
whether	the	substantial	 interests	of	
teachers	were	affected	by	 the	sup-
plemental	appropriation,	which	only	
suggested	that	the	school	boards	give	
priority	to	increasing	teacher	salaries	
when	deciding	how	to	spend	the	mon-
ey.	Judge	Van	Laningham	described	
the	Classroom Teachers	opinion	as	the	
“mirror	image”	of	the	CWHIP	case.17	
	 Petitioners,	 in	their	exceptions	to	
the	Florida	Housing	Board	of	Directors,	
argued	that	they	were	not	challenging	
Florida	Housing’s	decision	to	modify	
its	budget.	Rather,	 they	argued	that	
they	were	challenging	the	decision	to	
prevent	the	developers	from	complet-
ing	the	credit	underwriting	process,	to	
which	they	had	been	invited,	and	which	
is	an	essential	final	step	in	receiving	
funding.18	Noting	that	Florida	Hous-
ing	had	adopted	an	emergency	rule	
relating	 to	 the	deobligation	process	
and	applied	that	rule	to	the	Petitioners,	
the	Petitioners	argued	that	“the	April	
24,	2009,	memorandum	was	the	ap-
plication	of	a	rule	by	an	agency,	which	
constitutes	quasi-judicial	adjudicatory	
agency	action	for	which	Petitioners	are	
entitled	to	a	Chapter	120	hearing.”19	
	 Florida	Housing	did	not	respond	to	
Petitioners’	exceptions,	and	staff	sim-
ply	recommended	that	the	Findings	
of	Fact	and	Conclusions	of	Law	in	the	
Recommended	Order	be	adopted	by	
the	Board	as	a	Final	Order.	The	Board	
complied	on	April	30,	2010.
	 In	addition	to	determining	that	the	
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APA	provides	no	remedy	for	Florida	
Housing’s	 decisions	 to	 deobligate	
CWHIP	 funding,	 Judge	Van	 Lan-
ingham	also	said	the	agency	had	no	
discretion	to	provide	an	opportunity	
for	a	hearing	on	its	deobligation	de-
cisions,	even	if	it	was	not	legally	re-
quired	to	do	so.	The	Legislature	has	
only	authorized	agencies	to	conduct	
section	120.57	proceedings	when	they	
act	 in	a	quasi-judicial	 capacity,	he	
wrote.	Because	 the	budget	decision	
was	a	quasi-legislative	action,	Florida	
Housing	had	no	authority	to	provide	
the	opportunity	for	an	administrative	
hearing:	“Lacking	such	quasi-judicial	
authority	over	this	particular	subject,	
an	agency	cannot	voluntarily	accede	
to	administrative	litigation,	however	
laudable	 its	 intentions,	where	 the	
dispute	stems	from	the	preparation	
or	modification	of	its	budget.”20

	 One	“factual	wrinkle”	in	Judge	Van	
Laningham’s	analysis	(as	he	described	
it)	is	that	the	Legislature	authorized	
Florida	Housing	 to	adopt	an	emer-
gency	rule	to	determine	how	the	funds	
would	be	deobligated.21	Florida	Hous-
ing	acted	pursuant	to	that	rule	in	mak-
ing	its	decisions	about	which	develop-
ments	would	not	receive	previously	
awarded	funds.	Judge	Van	Laningham	
suggested	that	the	Legislature	did	not	
need	to	give	Florida	Housing	emer-
gency	rulemaking	authority:	“The	leg-
islative	directive	to	make	emergency	
rules	had	the	effect	of	requiring	FHFC	
to	adopt	in	rule	form	decisions	respect-
ing	 the	modifications	of	 its	budget	
that	otherwise	would	not	have	been	
the	proper	subject	of	a	rule,”	he	wrote.	
“Thus,	 the	Emergency	Rules,	which	
involved	or	governed	the	preparation	
or	modification	of	an	agency’s	budget,	
were	not	‘excepted’	from	the	definition	
of	a	rule	only	because	of	the	specific	
enactment	authorizing	and	requiring	
their	adoption;	the	Emergency	Rules	
were	within	 the	definition	of	a	rule,	
however,	only	as	far	as	they	went.”22

	 The	ALJ	found	that	by	creating	this	
“singular	exception	to	the	exception	
for	budgetary	decisions	that	otherwise	
would	have	excluded	FHFC’s	budget-
ary	decisions	 from	the	definition	of	
a	rule,	the	Legislature	–	perhaps	as	
an	unintended	consequence	–	gave	
persons	substantially	affected	by	the	
emergency	rules	an	administrative	
remedy,	namely	a	rule	challenge.”23	
However,	the	emergency	rule	only	had	

a	 lifespan	of	180	days,	 from	March	
13,	 2009	until	September	9,	 2009.	
And	although	the	CWHIP	develop-
ers	did	challenge	the	emergency	rule,	
they	filed	their	challenges	after	the	
emergency	rule	expired	or	was	about	
to	expire.	Thus,	 the	rule	challenges	
were	dismissed	at	DOAH.	An	appeal	of	
that	dismissal	is	pending	at	the	First	
District	Court	of	Appeal.24

	 The	unique	and	unusual	nature	of	
the	CWHIP	case	was	discussed	both	by	
the	parties	in	their	Proposed	Recom-
mended	Orders	and	by	Judge	Van	Lan-
ingham.	Whether	the	new	category	of	
“exempt	decisions”	under	the	APA	will	
have	precedential	value	or	be	accepted	
on	appeal	(if	any	party	appeals	the	Fi-
nal	Order)	remains	to	be	seen.	Perhaps	
the	case	is	just	an	aberration	result-
ing	from	the	unprecedented	revenue	
shortfalls	and	budgetary	problems	
Florida	has	faced	in	the	past	two	years.	
As	Judge	Van	Laningham	stated:

Faced	with	an	unforeseen	change	in	
material	circumstances,	which	was	
beyond	 its	 control,	FHFC	did	 the	
best	 it	 could	both	 to	comply	with	
the	 legislature’s	directives	and	to	
adapt	 to	 the	new	fiscal	 reality	of	
a	depleted	budget.	 .	 .	 .	While	 the	
deobligation	no	doubt	has	caused	
Petitioners	economic	hardship,	they	
join	 the	 swelling	 ranks	 of	 those	
whom	the	state,	due	to	the	declin-
ing	balance	in	the	fisc,	can	no	longer	
afford	to	pay	as	before.25
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into	the	Section’s	past,	connections	to	
its	current	 leadership	and	projects,	
and	 links	to	 information	of	 interest	
to	administrative	law	practitioners.
	 One	of	the	best	chronicles	of	the	
growth	of	 the	Section’s	 efforts	and	
the	evolution	of	Florida’s	Adminis-
trative	Procedure	Act	is	this	News-
letter.	Members	of	the	Section	work	
diligently	 to	provide	 case	 summa-
ries,	updates	on	legislative	changes	
and	articles	discussing	application	
of	the	law.	The	re-designed	site	now	
includes	links	to	not	only	the	current	
Newsletter,	but	also	 links	 to	every	
Newsletter	 published	 by	 the	 Sec-
tion	since	1997.	Browsing	 through	
the	links	provides	a	shorthand	view	
of	the	progression	of	the	APA	since	
the	major	revisions	that	took	place	
in	1996.
	 Links	are	also	provided	to	defining	
characteristics	of	 the	Section,	 such	
as	 its	governing	By-Laws,	 the	work	
being	done	by	 its	 committees	and	
even	to	current	members	of	the	Ex-
ecutive	Council	of	the	Section.	With	
two	clicks,	you	can	directly	e-mail	the	
person	assigned	to	whatever	commit-
tee	or	project	that	might	be	of	inter-
est.	You	 can	also	keep	 tabs	on	 the	
work	of	the	Section	through	links	to	
its	agendas	and	meeting	minutes.

	 The	 revised	 site	also	provides	a	
useful	portal	for	research	commonly	
conducted	by	 our	members.	Links	
include	 connections	 to	 the	Florida	
Administrative	Weekly’s	 web	 site,	
JAPC’s	excellent	F.A.L.C.O.N.	 site,	
portals	for	Florida	Statutes	and	im-
portant	links	to	the	Florida	Bar	and	
individual	government	agencies.	
	 The	website	also	 includes	a	 cal-
endar	 of	upcoming	CLE	programs	
sponsored	by	the	Section.	For	those	
programs	 that	 have	 already	 oc-
curred,	the	site	includes	direct	links	
that	will	allow	you	to	order	CDs	or	
DVDs	of	those	past	presentations.
	 We	hope	that	the	new	website	will	
provide	some	benefit	to	you	and	may	
serve	as	a	clearinghouse	for	research	
projects	and	updates	about	 the	sec-
tion.	I	encourage	you	to	visit	the	site	
at	your	next	opportunity.	The	website	
is	available	at:	http://www.flaadmin-
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sponsored	by	the	Section.	For	those	
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the	site	includes	direct	links	that	will	
allow	you	to	order	CDs	or	DVDs	of	
those	past	presentations.
	 We	hope	that	the	new	website	will	
provide	some	benefit	to	you	and	may	
serve	as	a	clearinghouse	for	research	
projects	and	updates	about	the	section.	
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