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Administrative Law Section Executive Council Meeting

Thursday, June 18, 2020
12:30p — 2:30p

*Virtual*
AGENDA
I. CALL TO ORDER- Brian Newman, Chair
Il. PRELIMINARY MATTERS

A. Consideration of Minutes
1. November 2019 (Executive council meeting)

B. Treasurer's Report- Stephen Emmanuel
1. Detail Statement of Operations

C. Chair’s Report- Brian Newman

I11. Committee / Liaison Reports

A. Nominating Committee Report — Jowanna Oates

B. Continuing Legal Education- Bruce D. Lamb

1. 2020 Advanced Topics Seminar — July 10, 2020

2. 2021 Pat Dore — TBA

3. 2020 Pat Dore Webinar Series

4. 2021 Public Utilities Seminar — TBA

C. Publications

1. Newsletter- Jowanna N. Oates / Tiffany Roddenberry

2. TFB Journal- Lyyli Van Whittle

3. Florida Administrative Practice- Elizabeth W. McArthur
D. Legislative -Brian Newman

E. Public Utilities Law- Michael G. Cooke/Cynthia B. Miller
F. TFB Board of Governors Liaisons — Lawrence E. Sellers, Jr.

G. Law School Liaison — Sharlee Edwards

H. TFB Council of Sections — Clark R. Jennings



THE FLORIDA BAR

I. Section/ Division Liaison

Environmental and Land Use Law- Francine M. Folkes
Health Law — Bruce D. Lamb

Government Lawyer — Anthony Miller

YLD Liaison- Tabitha Jackson

RPPTL - Frederick R. Dudley

Labor & Employment — Robert Kilbride

Animal Law — Gregg Morton

TFB Diversity and Inclusion — Lyyli Van Whittle
Appellate Court Rules — Gigi Rollini
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. DOAH Update- F. Scott Boyd/ Francine Ffolkes/ Suzanne Van Wyk

IV. OLD BUSINESS

- Certification Exam and Membership Development Update — Gar Chisenhall
- South Florida Subchapter — Sharlee Edwards

- Final Report of Uniform Rules of Procedure Committee

V. NEW BUSINESS
- 2020-2021 Election of Officers & Council Members
- GC Liaison Report

VI. INFORMATIONAL

A. Section Bylaws

VII. TIME AND PLACE OF NEXT MEETING
A. Fall Meeting - November 2020

B. Budget Call & Approval — September 2020
C. Long Range Planning Retreat March 2021 (executive council meeting included)

VIII. ADJOURNMENT



ADMINISTRATIVE LAW SECTION EXECUTIVE COUNCIL MEETING
FRIDAY, NOVEMBER 12, 2019 - 11:00 A.M. TO 3:00 P.M.
PENNINGTON LAW FIRM
TALLAHASSEE, FLORIDA

Present at the meeting were: Brian Newman, Chair; Judge Gar Chisenhall, Jr, Immediate Past
Chair; Stephen Emmanuel, Secretary; Chief Judge J. John Mclver; Judge Suzanne Van Wyk; Larry
Sellers, Board Liaison; Jowanna Oates; Clark Jennings; Colin Roopmarine; Lyyli Van Whittle;
Judge Francine Ffolkes; Cindy Miller; Kristen Bigham; Gregg Morton; Marc Ito; Richard Shoop;
Louise St. Laurent; Katelyn Boswell; Matt Bryant; Greg Pitt; Matt Bryant; Kathy Hood. In
addition, the following appeared by phone: Tabitha Jackson, Treasurer; Paul Drake; Gigi Rollini;
Patti Nelson; Mike Barry; Sharlee Edwards.

. Call to Order
Il. Preliminary Matters
A. Consideration of Minutes. The minutes of the June 28, 2019 Executive Council

Meeting were moved for approval by Richard Shoop, seconded by Suzanne Van
Wyk, and adopted by acclamation.

B. Treasurer’s Report. Tabitha Jackson gave the Treasurer’s report. She reported that
the Section’s budget was on track and that no amendments were needed at this time.

C. Bar Foundation Donation. Suzanne Van Wyk asked that the Section consider a
donation to The Florida Bar Foundation. She noted that at the Long-Range
Planning Meeting a $500.00 donation had been discussed. Brian Newman said that
he would like to see the donation be a recurring one if future budgets allow. A
motion to amend the budget to make a $500.00 donation to the Foundation was
made by Lyyli Van Whittle, seconded by Gigi Rollini and passed unanimously.

D. Recognition of Calbrail Banner. Brian Newman asked that the Executive Council
recognize the extraordinary support the Section receives from its Program
Administrator, Calbrail Banner. By acclamation, the much-appreciated
contributions by Calbrail were recognized.

E. Chair’s Report. In his Chair’s Report, Brian Newman discussed the following past
and upcoming events.

1. DOAH Trial Academy. The first DOAH Trial Academy was held
September 9-13, 2019. Twenty students participated in the program and all
earned 42 hours of CLE credit, all of which applies toward Board
Certification qualification. Awards were given as follows: Best Opening
Statement — Virginia Edwards, Department of Health; Best Direct
Examination — Amanda McKibben, Department of Agriculture; Best Cross
Examination — Johnny EIHachem, Division of Pari-Mutuel Wagering. The




transcript of the mock hearing held before Judge Cohen has been circulated
and PROs are due November 4. An award will be given for the best PRO
submitted. After the PRO award is announced, a meeting will be held with
the students to get feedback for improving the program next year.
Additionally, Richard Shoop designed a mentor program and many of the
Trial Academy Students are participating in the program as a pilot project.

Update on ALS mixer events. The Young Lawyers Committee has been
working hard. In particular, Tabitha Jackson, Brittany Dambly, Paul Drake,
James Ross, Ross Vickers and Kelly Kibbey have been doing a great job for
the ALS.

A Back to School Drive was held August 8 at Happy Motoring Benefiting
Boys Town. More than 40 backpacks filled with assorted school supplies
were collected at the event.

A Guardian Ad Litem event held October 4 at El Jalisco. ALS collected
$525.00 in cash and $280.00 in gift cards to benefit GAL.

There will be a Thanksgiving food-drive event November 12 at Harry’s to
benefit Pineview Elementary students and families.

Events in progress for the spring with the FSU College of Law Student Bar
Association include a possible lunch with an ALS panel/speakers, a table-
for-eight- style event in the law school rotunda with a guest speaker, and
participation in the SBA golf tournament with requested sponsorship.

Calbrail has worked with the Young Lawyers Committee to update and
improve the email list, and fliers for events are now being distributed to all
ALS members.

ALS Christmas party. Brian Newman generously volunteered to host a
Christmas party at his house. Calbrail is going to assist with a poll to gauge
interest in an ALS Christmas party. More details to follow.

Florida Government Bar Association. The Florida Government Bar
Association is a non-Florida-Bar organization that hosts monthly
networking CLE luncheons for members and other CLE events and
fundraisers for local charities. The President of FGBA, Amanda
McKibben, is an ALS member as are its Treasurer, Kelly Kibbey, and its
Young Lawyers Chair, Annie Prescott. FGBA and the ALS jointly
sponsored a CLE program on Administrative Practice for Young Lawyers
on October 4 at the First DCA that was very well attended. Speakers
included ALS past chair Jowanna Oates, ALS member Paul Drake, ALJ
Jessica Varn, Chief Judge Maclver, and ALS member Amy Schrader.
FGBA is sponsoring another CLE on November 8 on Advanced Topics in
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Administrative Practice that will be held at DOAH. Speakers include ALJs
John Van Laningham, Hetal Desai, Robert Telfer and Andrew Manko. A
happy hour will be held at the Brass Tap following the event.

Committee/Liaison Reports

A.

Nominating Committee. The first report was from Jowanna Oates as Chair of the
Nominating Committee. She said the Committee would be seeking nominations
for its highest awards: The S. Curtis Kiser Administrative Lawyer of the Year and
The Section’s Outstanding Service Award. Additionally, the Committee will be
working on a proposed slate of officers and nominations for Executive Council
openings to be voted on in June. She encouraged anyone that is interested to contact
her.

Continuing Education Committee. In Bruce Lamb’s absence, Calbrail reported that
planning is underway for the Pat Dore Conference and also on a 12-part webinar
series. Details to be forthcoming.

Publications.

1. Newsletter. Jowanna reported that she is working on the December issue.
The deadline for the March issue is January 17, 2020. She encouraged
everyone to author either an article or an agency snapshot.

2. Bar Journal. Lyyli Van Whittle reported that Richard Shoop had authored
a recent article on qualified representatives, and that an article on agency
deference would be appearing in the January/February edition. A number
of other interesting articles are in the works.

3. Florida Administrative Practice Manual. There was no report as a new
Twelfth Edition was recently published.

Legislative Report. There was no legislative report.

Public Utilities Law. Cynthia Miller reported that she and Mike Cook were
working on a half day CLE program to be held in Gainesville on February 20, 2020.
The CLE will be on cyber security and the privatization of the energy framework
in Puerto Rico.

Board of Governors Liaison Report. Larry Sellers began his comments by noting
that agenda materials included written reports of the last two Board of Governors
meetings. He next discussed the upcoming legislative session and that the Bar plans
to again ask the legislature to authorize payment of Bar dues for government
lawyers as it has in the past. He also discussed the contributions by the Young
Lawyers Section.




Ad Hoc Rules Committee. Larry Sellers also reported on behalf of the Ad Hoc
Rules Committee which consists of a number of ALJs and administrative law
practitioners. The Committee has met approximately 10 times and has circulated
several drafts and has spent time reviewing comments it received on the drafts. He
said that there had been some discussion regarding whether agencies should be
required to accept e-filings, but ultimately decided against that, leaving up to each
agency to decide whether it will accept e-filings. He discussed a number of other
issues they considered, including qualified representatives, intervention, state
holidays, service of pleadings after 5pm, whether discovery should be allowed in
informal proceedings, and motions to disqualify. One item still under consideration
is a possible rule regarding vacation of final orders. The Committee is planning to
prepare a final report for consideration by the Executive Council, but any changes
must ultimately be approved by the Administration Commission.

Law School Liaison. No report.

Council of Sections. Clark Jennings gave the report. He noted that the Council of
Sections has raised its fees from $300 to $500. There was a brief discussion of the
Section Leadership training that is offered every other year, and which is very good.

Section/Division Liaison Reports.

1. Environmental and Land Use Law. Judge Francine Ffolkes gave the report.
She stated that the latest edition of the Environmental and Land Use Law
Reporter just came out. The feature article is on hemp. It also includes a
section on recent appeals.

2. Health Law. There was no report.

3. Government Lawyer. There was no report.

4, YLD Liaison. Tabitha Jackson reported for YLD. She initially asked that
Council members let Paul Drake know if any of their contact information
has changed so the Section’s website information could be updated.
Regarding YLD, she reported that YLD is now an affiliate of the Bar, and
as an affiliate it can now apply for grant money for health and wellness
events, that she hopes they will apply for.

5. RPPTL. There was no report.

6. Labor and Employment. There was no report.

7. Animal Law. Gregg Morton gave the report for the Animal Law Section.
He said they were doing some judicial outreach and was looking into a joint
happy hour with our Section. He briefly discussed legislative issues such
opposing a bear hunt and supporting a ban on shark finning. After he
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VI.

finished his report on the Animal Law Section, there was some discussion
about possible outreach to the Education Law Standing Committee, and the
Chair asked that topic be added to the long-range planning agenda.

8. TFB Diversity and Inclusion. There was no report.

9. Appellate Court Rules. Gigi Rollini said there are currently no referrals to
the administrative law subcommittee, but that Rule 9.190 continues to get
pulled into proposed revisions by other subcommittees of the Appellate
Rules Committee. She gave as a recent example an issue involving Rule
9.400 and motions for attorneys’ fees.

DOAH Update. Judge Van Wyk gave the DOAH update. She began by recognizing
Judge Mclvor’s appointment as the new Chief Judge. She next stated that Judge
Scott Boyd had recently retired and that he was presented with a Section award at
his retirement party. She also stated that there were currently four ALJ openings
and that Chief Judge Mclvor was interviewing candidates. Chief Judge Mclver
stated that there were a large number of really good applicants.

South Florida Chapter Update. Sharlee Edwards gave the update. The Chapter
recently gave a CLE last month that several law firms assisted with, and is currently
working with the National African American Insurance Association on a joint
event which will include work force diversity and insurance regulatory issues. They
are also planning a holiday event for December. The Chair thanked her for her
contributions.

Old Business. There was no old business.
New Business. There was no new business.

Time and Place of Next Meeting. The next meeting will be the long-range planning retreat

which will take place sometime in April. The next meeting after that will take place at the
Annual Convention which will be held in Orlando this year in June.

The meeting was then adjourned.

h:\sce\florida bar\minutes 110119.docx



Administrative Law Section
Nominating Committee Report

Administrative Law Section 2020-2021 Proposed Slate of Officers &

Executive Council Members

Officers
*Chair Bruce Lamb (automatic per bylaws)
Chair-Elect Stephen Emmanuel
Secretary Tabitha Jackson
Treasurer Suzanne Van Wyk
*Immediate Past Chair: Brian Newman

* provided for informational purposes
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Executive Council Member (Term Ending 2021)

Greg Pitt (replacing Anthony Miller)

Executive Council Members (Term Ending 2022)

Paul Drake
Francine Ffolkes
Bob Kilbride

Gigi Rollini

Colin Roopnarine
James Ross
Matthew Bryant



BOCA RATON PALM BEACH
FT. LAUDERDALE STUART
JACKSONVILLE TALLAHASSEE

KEY LARGO TAMPA
MIAMI VERO BEACH
ORLANDO WEST PALM BEACH

G U N ST E R WINTER PARK

To: ALS, Executive Council

Cc: Calbrail Banner, MBA

FrROM: Bruce Lamb

INRE: Report of Administrative Law Section’s CLE Committee
DATE: May 29, 2020

Please consider this the report of the CLE Committee of the Administrative Law Section.

Webinars presented:

Deference to Agencies: State and Federal Update and Forecast for the Future
Honorable John G. Van Laningham and Professor Mark Seidenfeld
1/24/20

Professionalism Issues / Proposed Orders
Richard Shoop
3/31/20

Agency Rulemaking: Real world experience
Cindy Miller and Steven Hall
4/9/20

Overview of APA & Rulemaking
Jowanna Oates and Ken Plante
4/14/20

Section 1983
Ralph DeMeo
4/16/20

Declaratory Statements, Variances and Waivers, and Exhaustion of Administrative Remedies
Honorable Cathy Sellers
4/28/20

WPB_ACTIVE 9041992.1



Administrative Appeals
Honorable Gar Chisenhall and Maria McCorkle
4/30/20

Live Seminars:

Advanced Topics in Administrative Law
Postponed from 3/27/20

Pat Dore
Postponed from 5/14-15/20

ACTIVE 12093238.1



End of the Year Committee Report
Due:

Date: May 15, 2020
Committee name: ALS liaison to the Labor and Employment Law section, Executive Council
Person submitting report and position with committee: Sole liaison, Robert L. Kilbride

Please summarize the committee’s activity since the date of the last Executive Council meeting
(November 2019):

| have monitored activities of the L and E, EC and shared relevant activities of interest with the ALS EC.

Please describe the committee’s top three accomplishments for the past program year:

1. Reported on the L and E’s trial academy, and provide support to the ALS’s DOAH academy.

2. Reported on technology improvements by the L and E EC and how they may be useful to the
ALS

Please describe three goals for the committee in the next program year:

1. Keep the ALS EC aware of the “best practices” other Sections

How can the Executive Council and its officers help this committee in the next program year? (Feel free
to make recommendations regarding assignments, budgeting, scheduling, training, etc.)



End of the Year Committee Report
Date: May 18, 2020
Committee name: Publications
Person submitting report and position with committee: Jowanna N. Oates, Co-Chair

Please summarize the committee’s activity since the date of the last Executive Council meeting
(November 2019): The committee facilitated the distribution of a high-quality newsletter to the
membership via email on a quarterly basis.

Please describe the committee’s top three accomplishments for the past program year:

1. Moving the newsletter from a print publication to an electronic format.
2. Recruiting new authors for newsletter and Florida Bar Journal.

3. Working collaboratively with the Section’s Webmaster to ensure the Section’s publications
are on the website.

Please describe three goals for the committee in the next program year:

1. Continue to publish the newsletter timely on a quarterly basis.
2. Continue to publish in the Florida Bar Journal

3. Create a database of topics for authors.

How can the Executive Council and its officers help this committee in the next program year? (Feel

free to make recommendations regarding assignments, budgeting, scheduling, training, etc.).

It would be helpful for the officers and executive council members to recruit authors for agency
snapshots and feature articles for the newsletter and authors for the Florida Bar Journal. It would

also be helpful for the officers and executive councils to submit topics to the committee co-chairs.



End of the Year Committee Report
Due:

Date: June 5, 2020
Committee name: Long Range Planning Committee
Person submitting report and position with committee: Gar Chisenhall

Please summarize the committee’s activity since the date of the last Executive Council meeting
(November 2019): The Long Range Planning Committee (“the Committee”) has decided that the best
way to serve the Section would be to develop a short list of recommendations for the Section to
consider during the Fall meeting, which is anticipated to occur in November of 2020.

Please describe the committee’s top three accomplishments for the past program year:

1. The Committee has formulated a plan to study other sections (including but not limited to the
Appellate Practice, Health Law, Solo & Small Firm, and Trial Lawyers Sections) in order to
ascertain if there are aspects of those Sections’ operations that our Section can emulate.

2. The Committee has made progress in promoting the revised SFGAP examination at recent CLEs.
The Committee is also considering making other recommendations to the SFGAP committee
that could potentially increase the number of people who sit for the exam.

3. The Committee is assisting in the process of collecting more study materials to make available to
those preparing to sit for the SFGAP exam. If the Section continues to produce a webinar series
for certification candidates then it could be beneficial to coordinate this effort with future
webinar courses.

Please describe three goals for the committee in the next program year:

The Committee will submit a short list of recommendations during the Executive
Council’s Fall Meeting that is expected to include the following: (1) aspects of other
sections’ operations that our Section can emulate; (2) how best to facilitate the
continuing development of the South Florida Chapter and the prospective start of a
Central Florida Chapter; and (3) the best way for the Section to continue its recent
success with pairing social activities with charitable endeavors.

With regard to the second goal, the Committee would like to note that Bruce Lamb and
Katherine McGinnis are already formulating a plan to organize a Central Florida Chapter.
They have assembled an e-mail list and were discussing a live event prior to the
pandemic’s start.



How can the Executive Council and its officers help this committee in the next program year? (Feel free to
make recommendations regarding assignments, budgeting, scheduling, training, etc.) The Committee
believes that the Executive Council can be most helpful by assisting with ensuring that there is follow-
through in achieving Section goals. One potential way to accomplish that could be for the Executive
Council to review the previously-adopted long-range plan (currently posted on the Section’s website) to
assess which goals have been achieved, whether some need to be revised, and whether new ones
should be added. In the alternative, the Executive Council could delegate that task to the Committee.



End of the Year Committee Report

Date: May 18, 2020
Committee name: Nominating
Person submitting report and position with committee: Jowanna N. Oates, Chair

Please summarize the committee’s activity since the date of the last Executive Council meeting
(November 2019): The committee has facilitated elections for the section’s awards and officers.

Please describe the committee’s top three accomplishments for the past program year:

1. Recruiting new individuals for the executive council.
2. Recruiting new individuals for the open officer position.

3. Facilitating the elections process for awards and officers.

Please describe three goals for the committee in the next program year:

1. Make the awards nomination process even easier.
2. Continue to look for new individuals for the executive council.

3. Ensure that the section continues to maintain the aspirational goal of maintaining a
balance between government attorneys and private practitioners.

How can the Executive Council and its officers help this committee in the next program year?
(Feel free to make recommendations regarding assignments, budgeting, scheduling, training,
etc.)

The executive council and officers should help the committee to identify individuals for
officers/executive council positions. Additionally, each member should submit an individual for
one of the section awards.



The Florida Bar Board of Governors

The Florida Bar Board of Governors met on January 31, 2020 in Tallahassee. The major actions of the board and reports received included:

Florida Chief Justice Charles T. Canady updated members of the Board about issues before the judicial branch and expressed gratitude for the
very good start for state courts in the budget process underway in the Legislature. A number of priorities identified in the courts’ budget request
and its legislative agenda are included in initial budgets proposed separately in the Senate and the House of Representatives the week of January
27. Bar President John Stewart said the Bar’s number one strategic plan objective is to ensure the judicial system as a coequal branch of
government is fair, impartial, adequately funded. President Stewart said The Florida Bar will continue to advocate that the courts be open to all
by working with the executive and legislative branches to achieve this objective, particularly in advocating for funding to recruit and retain
quality judges. The regular session of the Legislature is scheduled to conclude March 13. The full House and Senate still must approve versions of
the budget, negotiate any differences into an identical spending plan, and then forward it to Gov. Ron DeSantis.

In addition to supporting the courts’ legislative requests, The Florida Bar is monitoring bills of interest to the legal profession. For weekly updates
on proposed legislation, the session schedule, links to contact legislators and to other information sources, as well as the policies on Florida Bar
advocacy and all approved legislative positions, please visit the Legislative Activity section.

A request for the Board’s input on a proposal by the Florida Commission on Access to Civil Justice to amend Bar rules to allow registration of
Advanced Florida Registered Paralegals was referred to the Board’s Rules Committee for review and recommendations to be reported back to
the Board in May. The access commission, which plans to submit the proposal directly to the Supreme Court, expects that creating this new
registration that would allow the provision of limited legal services to law firm clients who are handling some legal matters pro se will expand
access to justice. The proposal was circulated to all Bar sections and the comments received were also referred to the Rules Committee to
consider. Read more in the Bar News.



http://www.floridabar.org/legislativeactivity
https://www.floridabar.org/the-florida-bar-news/advanced-paralegal-proposal-goes-to-rules-committee/
https://www.floridabar.org/about/bog/bog005/

At the request of the Out of State Division, an amendment was approved to allow for co-sponsorship of professionally recorded CLE courses by
the Bar’s CLE committee. The amendment updates a 2015 redesign of the CLE administrative fee and overhead structure that was undertaken
before the massive shift and availability of online video and on-demand CLE.

The Board approved an amendment to the comment to Rule 4-7.18, Direct Contact with Prospective Clients, to clarify that lawyers may initiate
the exchange of contact information at a business-related event or in business-related social media because those forums are at least in part
intended to facilitate networking.

In addition, the Board approved three lawyer slates for each of the vacancies on the state’s 26 judicial nominating commissions. The
nominations will be sent to Gov. DeSantis who will make the final appointments.

The annual Pro Bono Awards Ceremony was held on the day before the Board meeting at the Florida Supreme Court. Twenty-two circuit
recipients were honored with Florida Bar President’s Awards along with a Florida Bar Young Lawyers Division member and all of the recipients of
the Chief Justice’s annual pro bono awards: Tobias Simon, Distinguished Judicial Service, Distinguished Federal Judicial Service, Law Firm
Commendation and Voluntary Bar Association. Watch the video of the ceremony on the Florida Channel or visit Florida Bar News for full
coverage.



https://www.floridabar.org/the-florida-bar-news/board-sends-up-jnc-nominations-2/
https://thefloridachannel.org/videos/1-30-20-florida-supreme-court-pro-bono-awards/
https://www.floridabar.org/the-florida-bar-news/etzler-honored-with-tobias-simon-pro-bono-service-award/

The Florida Bar Board of Governors

For the first time in the history of The Florida Bar, the Board of Governors met via Zoom video conference on May 15, 2020. The major actions of
the Board and reports received included:

Florida Supreme Court Chief Justice Charles Canady provided a COVID-19 update from the courts. He stated that the phased resumption of jury
trials will likely be temporary and regional. Additional recommendations are expected from the Workgroup on the Continuity of Court
Operations and Proceedings During and After COVID-19. In addition, the Chief Justice praised Florida’s legal community for the way it has
responded to the pandemic. Read more in this Florida Bar News article.

Note: The Florida Supreme Court issued two orders on May 21, 2020, one creating a new pilot program for civil jury trials to be held using
remote technology and one on new health and safety measures for the courts. The Bar News has more information here.

Special Committee on Non-Voting Board Appointments Chair and Former President Eugene Pettis reported on the panel’s extensive review of
Standing Board Policy 1.20, which allows Bar presidents to invite non-voting members to meetings to ensure diverse representation. The Board'’s
Rules Committee was directed to review the recommendations and provide a report in June.

In other action, the Board also voted to recommend approval of The Florida Bar’s 2020-2021 budget. The budget is being submitted to the
Supreme Court for final approval.

Board members nominated several colleagues to fill three positions on the Board’s Executive Committee and voted by electronic ballot to
appoint: Jay Kim, Michael Orr and Paige Greenlee. They also approved the following special appointments: Richard Lawson and Warren Chin for
ABA House of Delegates; Michael Alan Sneeringer, Catherine A. Cullen, Matthew Gissen, Mark Alan Journey, and Whitney George to Florida
Lawyers Assistance, Inc., Board of Directors; and, Rafael Martinez to Florida Medical Malpractice Joint Underwriting Association.



https://www.flcourts.org/COVID-19-Workgroup
https://www.flcourts.org/COVID-19-Workgroup
https://www.floridabar.org/the-florida-bar-news/canady-resumption-of-jury-trials-likely-to-be-limited-and-regional/
https://www.floridabar.org/the-florida-bar-news/new-order-launches-remote-civil-jury-trial-pilot-program-sets-new-health-safety-measures/
https://www.floridabar.org/the-florida-bar-news/special-committee-opts-for-more-inclusiveness-in-non-voting-board-representation/
https://www.floridabar.org/the-florida-bar-news/three-elected-to-the-board-of-governors-executive-committee/

Final Report of Uniform Rules of Procedure Committee

Presented on June 18, 2020

Committee Members

Paul Drake, Reporter
Seann Frazier

Judge Yolonda Green

Judge Elizabeth McArthur
Judge Li Nelson

Shaw Stiller

Judge David Watkins

Larry Sellers, Chair
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Final Report of Recommended Changes to the Uniform Rules of Procedure
April 27, 2020

An ad hoc committee of the Executive Council of the Administrative Law Section of The Florida
Bar was appointed by then-Chair Judge Gar Chisenhall and tasked with reviewing the Uniform
Rules of Procedure and recommending any appropriate changes. Members of the Committee are:
Paul Drake (Reporter), Seann Frazier, Judge Yolonda Green, Judge Elizabeth McArthur, Judge
Li Nelson, Shaw Stiller, Judge Dave Watkins and Larry Sellers (Chair).

The Committee met 13 times over 15 months. It benefited greatly from numerous public
comments. The Committee initially solicited suggestions and then developed several drafts that
were distributed for comment, including drafts dated June 18, September 18 and November 4,
2019, all of which were posted on the Section web site and distributed to all Section members via
e-mail. Updates on the Committee’s work were provided to the Section’s Executive Council in
June and November 2019. The Second Report of the Uniform Rules of Procedure Committee
dated November 1, 2019, may be viewed here.

Following this Second Report, the Committee solicited and evaluated additional comments and
issued yet another draft for comment, dated January 31, 2020. This draft also was posted on the
Section’s web site and distributed to all Section members via e-mail. The Committee received
several new comments, and it approved final recommended changes at its last meeting, on April
27,2020. The recommended changes are attached. They also may be viewed here.

The recommendations show the specific changes in legislative format, and a comment section
following each rule describes each change to that rule. The recommended changes address,
among other things: filing by e-mail, new requirements for qualified representatives, contents of
the notice of rights, new requirements relating to service of papers, appearances by specifically-
named persons, intervention, additional requirements in connection with the duty to confer, a
new rule regarding disqualification of the presiding officer, the computation of time, informal
proceedings, emergency action, and bid protests.

The Committee requests that the Executive Council approve these recommended changes for
transmittal to the Administration Commission, which has the exclusive authority to propose and
adopt changes to the Uniform Rules of Procedure.

The Uniform Rules were last updated in 2013 based on recommendations from the Section. For a
summary of these changes, see the April 2013 issue of the ALS newsletter. As in 2013, any
amendments to the Uniform Rules will become effective only if formally proposed and adopted
by the Administration Commission in accordance with the rulemaking process in the APA.
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The Florida Bar Administrative Law Section’s
Recommended Changes to the Uniform Rules of Procedure
(April 27, 2020)

THE FULL TEXT OF THE PROPOSED RULE IS:

28-101.001 Statement of Agency Organization and Operation.

(1) No change.

(2) The Statement of Agency Organization and Operation shall be reviewed and
updated annually. The Statement shall:

(@) through (d) No change.

(e) State-whetherDescribe the manner by which documents can be filed by e-mail or
facsimile transmission, including applicable telephone numbers and e-mail addresses
where filings may be submitted;. If the agency accepts e-filing, describe the manner by
which documents can be e-filed, including the applicable website(s) through which the
filings may be submitted.-and-s Set forth the acceptable nature and scope of such filings,
including the following:

That-the filing date for a document that has been e-filed or transmitted by e-mail or by
facsimile shall be the date the agency receives the complete document. Any document
received by the office of the agency clerk after 5:00 p.m. shall be filed as of 8:00 a.m. on
the next regular business day.

(f) No change.

(g) Setforth-tThe agency’s hours of operation, including the hours during which filings
will be accepted.

(h) The legal holidays and other days on which the agency will be closed.

(i) The public notification procedures for unscheduled agency closures.

(h]) No change.
Rulemaking Authority 14.202, 120.54(5) FS. Law Implemented 120.54(5) FS. History—New
4-1-97, Amended 1-15-07, 12-24-07, 2-5-13, 6-26-13,
Comment: Requires agencies to describe how to file documents by e- mall or fax, and e-
file if allowed, as part of their Statement of Agency Organization and Operation. Requires
the Statement to list the days on which the agency will be closed and how the public will
be informed of unexpected closures. To implement the statutory mandate that the Statement
be maintained as current, this proposal requires the Statement to be reviewed and updated
annually. The Administration Commission is encouraged to require all agencies to adopt
some form of filing by e-mail.

THE FULL TEXT OF THE PROPOSED RULE IS:

28-105.0027 Intervention.

(1) Persons other than the original parties to a pending proceeding whose substantial
interests will be affected by the disposition of the declaratory statement and who desire to
become partles may move the pre5|d|ng offlcer for leave to intervene. Iheppeﬂm;}ge#ﬁeer

Fque.—Except for good cause shown, motlons for leave to mtervene must be f|Ied W|th|n 21
days after publication of (or such later time as is specified in) the notice in the Florida



Administrative Register. Fhe—presiding-officer-may-impose-terms-and-conditions-on-the

(2) and (3) No change.

(4) The presiding officer shall allow persons meeting the requirements of this rule to
intervene. The presiding officer may impose terms and conditions on the intervenor to limit
prejudice to other parties.

(5) An intervenor may, within 7 days of (or such later time as is specified in) the order

granting intervention, file a response to the petition for declaratory statement. No reply or
other paper directed to a timely response may be filed absent leave granted by order of the
presiding officer.
Rulemaking Authority 14.202, 120.54(5)(b)6. FS. Law Implemented 120.54(5)(b)6. FS.
History—New 1-15-07, Amended 2-5-13,
Comment: Reorganizes existing language, relocating two sentences from (1) to (4) for
improved organization and clarity. Provides basic guidelines in (5) for an intervenor’s
written submission and responses thereto from others.

THE FULL TEXT OF THE PROPOSED RULE IS:
28-105.003 Agency Disposition.
The agency may hold a hearlng to con3|der a petltlon for declaratory statement. Jrf—the

statementen#yatade#yneﬁeed—pubhc—mee&ng—The agency may rer on the statements of

fact set out in the petition without taking any position with regard to the validity of the
facts. Within 90 days of the filing of the petition, the agency shall render a final order
denying the petition or issuing a declaratory statement.

Rulemaking Authority 14.202, 120.54(5)(b)6. FS. Law Implemented 120.54(5)(b)6. FS.

History—New 4-1-97, Amended 1-15-07,
Comment: Removes language stating that, if an agency is headed by a collegial body, it
shall take action on a petition for declaratory statement only at a duly noticed public
meeting. The existing language is proposed for deletion as unnecessarily repetitive of the
Sunshine Law.

THE FULL TEXT OF THE PROPOSED RULE IS:
28-106.103 Computation of Time.

In computing any period of time allowed by this chapter, by order of a presiding officer,
or by any applicable statute, the day of the act from which the period of time begins to run
shall not be included. The last day of the period shall be included unless it is a Saturday,
Sunday, e legal holiday, or any other day on which the agency clerk’s office is closed, in
which event the period shall run until the end of the next day which is not a Saturday,
Sunday, er legal holiday, or any other day on which the agency clerk’s office is closed.
When the period of time allowed is less than 7 days, intermediate Saturdays, Sundays, ané
legal holidays, and any other days on which the agency clerk’s office is closed shall be
excluded in the computation. As used in these rules, legal holiday means those days
designated in Section 110.117, F.S. Except as provided in Rule 28-106.217, F.A.C., five
days shall be added to the time limits when service has been made by regular U.S. mail.
One business day shall be added when service is made by overnight courier. No additional




time shall be added if service is made by hand, facsimile transmission, or e-mail or when
the period of time begins pursuant to a type of notice described in Rule 28-106.111, F.A.C.
Rulemaking Authority 14.202, 120.54(5) FS. Law Implemented 120.54(5) FS. History—New
4-1-97, Amended 1-15-07,

Comment: Clarifies that days on which the agency clerk’s office is closed (e.g., emergency
closures or discretionary closures by executive order) are treated like weekends and legal
holidays in the computation of time.

THE FULL TEXT OF THE PROPOSED RULE IS:
28-106.104 Filing.
(1) No change.
(2) All pleadings filed with the agency shall contain the following:
(a) through (c) No change.
(d) The name, address, any e-mail address, Florida Bar number, if applicable, and

telephone number of the person filing the pleading;

(e) The signature of the person filing the pleading;-andand

(F) A certificate of service that copies have been furnished to all other parties as required
by subsection (4) of this rule-;

(3) Any document received by the office of the agency clerk before 5:00 p.m. shall be
filed as of that day but any document received after 5:00 p.m. shall be filed as of 8:00 a.m.
on the next regular busmess day.

pmeeelmg—Each pleadlnq or document flled with the agency subsequent to the |n|t|al
pleading shall be served on the other parties to the proceeding in the manner set forth in
Rule 28-106.110.A 2
s e nn oo

(5) All parties, if they are not represented, or their attorneys or qualified representatives
shall promptly notify all other parties and the presiding officer of any changes to their
contact information by filing a notice of the change.

(6) All papers filed shall be titled to indicate clearly the subject matter of the paper and
the party requesting relief.

(7) All original pleadings shall be on white paper measuring 8 1/2 by 11 inches, with
margins of no less than one inch and consecutively numbered pages. Originals shall be
printed or typewritten.

(8) A document shall be filed by only one method (e-filing, service by e- mail,
facsimile, courier, hand-delivery, or U.S. mail) and shall not be filed multiple times. A
duplicate filing will not be docketed and will be destroyed.

Rulemaking Authority 14.202, 120.54(5) FS. Law Implemented 120.54(5) FS. History—New
4-1-97, Amended 1-15-07, 2-5-13,
Comment: Made additions for clarity and consistency. Flrst deleted sentence in (4) moved
to Rule 28-106.110; second sentence reworded to the active voice. Requires that filings
must be consecutively numbered.

THE FULL TEXT OF THE PROPOSED RULE IS:
28-106.105 Appearances.



(1) Counsel er—gualified—+epresentatives—who files a request for a proceedinghearing

nvelving-disputed-issues-of-material-fact-with the agency havehas entered an appearance
in-theproceeding and shall be deemed counsel-orgualified-representative of record. All
others who seek to appear shall file a notice of appearance as soon as possible.

(2) A qualified representative who has filed a request for a proceeding on behalf of
a party shall be deemed the qualified representative of record until the presiding officer
makes the determination required by Rule 28-106.106, F.A.C. The party on whose behalf
the qualified representative filed the initial pleading shall make the required filings under
Rule 28-106.106, F.A.C. within 7 days of assignment of a presiding officer.

2)(3) Service on counsel of record or on a qualified representative shall be the
equivalent of service on the party represented.

(3)(4) On written motion served on the party represented and all other parties of record,
the presiding officer shall grant counsel of record and qualified representatives leave to
withdraw for good cause shown. The motion shall contain the address, any e-mail address,
and telephone number of the party represented

Rulemaking Authority 14.202, 120.54(5) FS. Law Implemented 120.54(5) FS. History—New
4-1-97, Amended 2-5-13,

Comment: Requires a person seeking representatlon by a qualified representative to make
the required filings within 7 days of filing a request for hearing if the representative makes
the initial filing.

THE FULL TEXT OF THE PROPOSED RULE IS:

28-106.106 Who May Appear; Criteria for Qualified Representatives;
Responsibilities of Party Desiring Representation.

(1) Any party who appears in any agency proceeding has the right, at his or her own
expense, to be represented by counsel or by a qualified representative. Counsel means a
member of The Florida Bar in good standing or a law student certified pursuant to Chapter

11 of the Rules Regulating The Florida Bar. An-atterney-disbarred-in-any-state-shal-notbe
autherized-to-serve-asa-qualified-representative: Qualified representative means a person

who meets the qualifications of this section and has been authorized by order of the
presiding officer to represent a party in a proceeding. An attorney licensed solely in
jurisdiction(s) other than Florida must file a written request to appear as a qualified

representative.
(2)ta) When a request for a proceeding has been filed on behalf of a party by a qualified

representative, thatA party seeking-representation-by-a-qualified-representative-shall file a
written request under this rule withnot later than 7 days after assignment of the presiding
officer._Otherwise, a party seeking representation by a qualified representative after
assignment-of-the presiding-officer shall file a written request as soon as practicable, but
no later than any pleadlng filed by the person seeklng to appear on behalf of the party The
request shall : a !

expense-and-has-chosen-etherwise include the following:
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(a) The name, address, e-mail address, and telephone number of the representative.

(b) A statement that the party is aware of the services which the representative can
provide and aware that the party can represent themselves or be represented by counsel at
their own expense, but has chosen otherwise.

(c) A sworn affidavit from the representative setting forth her or his qualifications,
listing all proceedings in the past 2 years in which he or she has been granted or denied
authorization as a representative, and stating whether the proposed representative has been
denied admission to the bar of any jurisdiction. The affidavit shall state that the
representative has read, and shall comply with, the relevant provisions of the Uniform
Rules of Procedure, Chapter 28-106, F.A.C., and the Administrative Procedure Act,
Chapter 120, F. S.; the Florida Rules of Civil Procedure relating to discovery in an
administrative proceeding; the rules of evidence, including the concept of hearsay in an
administrative proceeding; and the Standards of Conduct for Qualified Representatives,
Rule 28-106.107, F.A.C. The affidavit also shall state that the representative is
knowledgeable regarding the factual and legal issues involved in the proceedings

(d) If the representative is a lawyer, the sworn affidavit shall also include a list of the
jurisdictions in which the lawyer is currently admitted to practice and a certification that
the lawyer does not meet any of the disqualifying criteria in paragraph (4).

(3) The presiding officer shall authorize the representative to appear if the presiding
officer is satisfied that the representative has the necessary qualifications to responsibly
and capably represent the party’s rights and interests in a manner which will not impair the
fairness of the proceeding or the correctness of the action to be taken.

presiding officer shall consider:

(a) The nature of the proceedings and the applicable lawrepresentative s knowledge-of
el o

(b) The representative’s sworn affidavit;

(bc) The representative’s knowledge of the Florida Rules of Civil Procedure relating to
discovery in an administrative proceeding;

(ed) The representative’s knowledge regarding the rules of evidence, including the
concept of hearsay in an administrative proceeding;

(e) The representative’s knowledge of Chapter 120, F.S., and the uniform rules adopted
pursuant to Section 120.54(5), F.S.;

(éf) The representative’s knowledge regarding the factual and legal issues involved in
the proceedings; and

(eg) The representative’s knowledge of and compliance with the Standards of Conduct
for Qualified Representatives, Rule 28-106.107, F.A.C.

(4) No person currently or formerly admitted to practice law may be authorized as a
qualified representative under this rule if that person is disbarred, resigned in lieu of




discipline, is inactive due to incapacity, or is suspended as a disciplinary sanction from
practice in any jurisdiction.

(5) Within a reasonable time after the request under paragraph (2) is filed, ¥ the
presiding officer shall determines whether a representative is ret-qualified;. If the presiding
officer determines that the proposed representative is not gualified, the reason(s) for the
decision shall be in writing and included in the record.

Rulemaking Authority 14.202, 120.54(5) FS. Law Implemented 120. 54(5), 120.57(1)(b)
FS. History—New 4-1-97, Amended 1-15-07, 2-5-13,
Comment:

Changed heading for rule to provide additional clarity regarding what the rule entails.
Provides a definition of qualified representative. Clarifies that attorneys appearing in
administrative proceedings must be members of The Florida Bar in good standing and that
attorneys licensed in other jurisdictions must file a written request to appear as a qualified
representative. Requires a party seeking to be represented by a qualified representative to
file the written request for that representation within 7 days of assignment of a presiding
officer if the representative filed the request for a proceeding on behalf of the party, or as
soon as practicable if the representative did not file the initial pleading. Requires an
affidavit from a proposed qualified representative that discloses (a) prior proceedings in
which they have been granted or denied permission to appear as a representative and (b)
whether they have been denied admission to the bar of any jurisdiction. Requires a lawyer
seeking to appear as a qualified representative to disclose all jurisdictions where they are
or were licensed to practice and certify that they are not subject to any disqualifying
criteria. Requires the affidavit to state that the representative has read and will comply
with Chapter 120, the Uniform Rules, specific Rules of Civil Procedure, certain rules of
evidence, and the Standards of Conduct for Qualified Representatives. Prohibits a person
who is or was admitted to practice in any jurisdiction from being a qualified representative
if that person has been disbarred, resigned in lieu of discipline, is inactive due to
incapacity, or is suspended as a disciplinary sanction from practice.

THE FULL TEXT OF THE PROPOSED RULE IS:

28-106.107 Standards of Conduct for Qualified Representatives.
All qualified representatives shall comply with Fthe following standards of conduct:-are

(1) A representative shall comply with the Uniform Rules of Procedure, Chapter 120,
Florida Statutes, and all other applicable statutes and rules.

(32) A representative shall exercise due diligence to ensure asure that any motion or
pleading is filed and argued in good faith.

(23) A representative shall advise the client to obey the law.

(34) A representative shall not:

(a) Engage in conduct involving dishonesty, fraud, deceit, or misrepresentation;

(b) Engage in conduct that is prejudicial to the administration of justice;

(c) Handle a matter which the representative knows or should know that he or she is
not competent to handle;

(d) Handle a legal or factual matter without adequate preparation;




(e) Communicate, or cause another to communicate, as to the merits of the proceeding
with the presiding officer except on the record or in writing with a copy promptly delivered
to the opposing party; or

(F) Communicate with an adverse party regarding matters at issue in the administrative
proceeding where the representative knows that the adverse party is represented by an
attorney or other qualified representative.

(5) Failure to comply with these provisions shall authorize the presiding officer to
disqualify the representative appearing in the administrative proceeding.

Rulemaking Authority 14.202, 120.54(5) FS. Law Implemented 120.54(5) FS. History—New
4-1-97, Amended .

Comment: Clarifies the obligation of a qualified representative to comply with governing
rules and statutes to ensure that a proposed qualified representative knows about the
obligation before entering into the representation.

THE FULL TEXT OF THE PROPOSED RULE IS:
28-106.110 Service of Papers.

(1) Unless otherwise provided by law, service shall be as provided by this rule.

(2) Whenever a party files a pleading or other document, that party shall serve copies
of the pleading or other document upon all other parties to the proceeding.

(3) Service upon an unrepresented party shall be made to that party’s address of record.
Service upon a represented party shall be made by service upon that party’s attorney or
gualified representative at the attorney or representative’s address of record.

(4) If both the filer’s and recipient’s address of record includes an e-mail address,
service shall be made by e-mail.

(5) A pleading or document served by e-mail after 5:00 p.m. shall be deemed served as
of 8:00 a.m. the following day.

(6) A certificate of service shall accompany each filing. When any party, representative,
or attorney certifies in substance:

“] certify that the foregoing document has been furnished to (here insert name or names,
addresses used for service, and mailing addresses) by (e-mail) (delivery) (mail) (fax)
on..... (date) ..... [Name, Title, Signature]”

the certificate is taken as prima facie proof of such service in compliance with this rule.
Rulemaking Authority 14.202, 120.54(5) FS. Law Implemented 120.54(5) FS. History—New
4-1-97, :

Comment: Consolidates existing provisions regarding service from several rules into one.
Adds requirement for service by e-mail when address of record includes an e-mail address,
a form for certificate of service, and a provision that service by e-mail after 5:00 p.m. shall
be deemed service as of 8:00 a.m. the following day._Designed to make clear that this does
not displace service requirements in specific statutes, such as in Sections 120.60(5) or
766.303, F. S.




THE FULL TEXT OF THE PROPOSED RULE IS:

28-106.111 Point of Entry into Proceedings and Mediation.

(1) The notice of agency decision shall contain the information required by Section
120.569(1), F.S. The notice shall include the address for delivery by mail or courier, e-mail
address, and telephone number for the agency clerk and instructions on how to file
documents with the agency clerk by e-mail, electronic filing, or by facsimile transmission,
as applicable. The notice shall also advise whether mediation under Section 120.573, F.S.,
is available, and if available, that pursuit of mediation will not adversely affect the right to
administrative proceedings in the event mediation does not result in a settlement.

(2) No change.

(3) An-ageney-mayforgood-cause-showngrant-a The notice of rights shall advise that
a person may request fer-an extension of time for to fileirg an initial pleading, and that the
request shall state good cause for the extension. Requests for extension of time must be
filed with the agency prior to the applicable deadline. Such requests for extensions of time
shall contain a certificate that the moving party has consulted with all other parties, if any,
concerning the extension and that the agency and any other parties agree to or oppose the
extension. An agency may grant the request for extension for good cause shown. A timely
request for extension of time shall toll the running of the time period for filing a petition
until the request is acted upon.

(4) Any person who receives written notice of an agency decision and who fails to file
a timely written request for a hearing within-21-days-waives the right to request a hearing
on such matters. This provision does not eliminate the availability of equitable tolling as a
defense.

(5) No change.

Rulemaking Authority 14.202, 120.54(5) FS. Law Implemented 120.54(5) FS. History—New
4-1-97, Amended 3-18-98, 1-15-07,

Comment: Requires the notice of administrative rights to mclude directions on how to file
by all methods accepted by the agency. Requires the notice of administrative rights to
advise of the right to request an extension of time to file a request for hearing for good
cause shown.

THE FULL TEXT OF THE PROPOSED RULE IS:

28-106.201 Initiation of Proceedings.

(1) through (3) No change.

(4) A specifically-named person, who is the subject of the agency’s proposed action
and who was not made party to the original proceeding, may become a party to the
proceeding by entering an appearance as a respondent and identifying how their substantial
interests are being determined. Such named party respondent shall be entitled to raise issues
in support of the agency’s determination or defenses to the allegations in the petition.
Rulemaking Authority 14.202, 120.54(3), (5) FS. Law Implemented 120.54(3) FS. History—
New 4-1-97, Amended 9-17-98, 1-15-07, 2-5-13,

Comment: Adds (4) to provide that specifically-named persons Who are the subject of the
agency’s proposed action may become a party to the proceeding by entering an
appearance as a respondent and describing how their substantial interests are being
determined. (Similar to former Rule 28-106.205(3) and referenced in amended Rule 28-
106.205(4)). Examples of such specifically-named persons include the successful
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competing applicant or bidder named in the agency’s notice of decision or intended
decision that is the subject of a petition for hearing. Provides that such party may raise
issues in support of the agency’s determination or defenses to the allegations in the
petition.

THE FULL TEXT OF THE PROPOSED RULE IS:

28-106.204 Motions.

(1) through (2) No change.

(3) All motions, other than a motion to dismiss, shall include a statement that the
movant has conferred with all other parties of record and shall state as to each party
whether the party has any objection to the motion_and whether any party intends to file a
response to the motion. Any statement that the movant was unable to contact the other
party or parties before filing the motion must provide information regarding the date(s) and
method(s) by which contact was attempted.

(4) No change.

Rulemaking Authority 14.202, 120.54(5) FS. Law Implemented 120.54(5) FS. History—New
4-1-97, Amended 1-15-07, 2-5-13, :

Comment: Requires parties to indicate in a motion whether any party intends to file a
response so that the presiding officer will know whether to wait for the time allowed for a
response to elapse before ruling on the motion.

THE FULL TEXT OF THE PROPOSED RULE IS:

28-106.205 Intervention-; Appearances by Specifically-Named Persons

(1) Persons other than the original parties to a pending proceeding whose substantial
interest will be affected by the proceeding and who desire to become parties may move the
presiding officer for leave to intervene. Except for good cause shown, motions for leave to
intervene must be filed at least 20 days before the final hearing unless otherwise provided
by law. The parties may, within 7 days of service of the motion, file a response in
opposition. The presiding officer may impose terms and conditions on the intervenor to
limit prejudice to other parties.

(2) The motion to intervene shall contain the following information:

(a) The name, address, e-mail address, telephone number, and any facsimile number of
the intervenor, if the intervenor is not represented by an attorney or qualified
representative; and

(b) The name, address, e-mail address, telephone number, and any facsimile number of
the intervenor’s attorney or qualified representative; and

(c) Allegations sufficient to demonstrate that the intervenor is entitled to participate in
the proceeding as a matter of constitutional or statutory right or pursuant to agency rule, or
that the substantial interests of the intervenor are subject to determination or will be
affected by the proceeding; and

(d) A statement as to whether the intervenor supports or opposes the preliminary agency
action; and

(e) If the intervenor seeks to raise new issues, the information required by Rule 28-
106.201(2)(c)-(9); and

(ef) The statement required by subsection 28-106.204(3); and
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(fg) The signature of the intervenor or intervenor’s attorney or qualified representative;
and

(gh) The date.

(3) The intervention shall be in subordination to, and in recognition of, the main
proceeding, unless otherwise ordered by the presiding officer in their discretion.

3)(4) Specifically-named persons, whose substantial interests are being determined in

the proceeding, may become a party by entering an appearance as a hamed party in the
manner described in Rule 28-106.201(4) and need not request leave to intervene.
Rulemaking Authority 14.202, 120.54(5) FS. Law Implemented 120.54(5) FS. History—New
4-1-97, Amended 1-15-07, 2-5-13, :
Comment: Requires an intervenor who seeks to raise new issues to also include the
information required by Rule 28-106.201(2)(c)-(g) (prescribing contents of petition).
Consistent with case law, provides that intervention is in subordination to, and in
recognition of, the main proceeding, unless otherwise ordered by the presiding officer.
Revises (3) (now (4)) to reference the process by which a specifically-named person may
become a party—as opposed to an intervenor. See Rule 28-106.201(4).

THE FULL TEXT OF THE PROPOSED RULE IS:

28-106.2115 Motions to Disqualify.

(1) Any party may request the disqualification of an administrative law judge by filing
with the Division of Administrative Hearings, prior to the taking of evidence at a hearing,
a motion to disqualify accompanied by an affidavit stating the grounds with particularity.

(2) The motion must be in writing and specifically allege the facts and reasons upon
which the movant relies as grounds for disqualification. The affidavit must allege a well-
founded fear that the movant will not receive a fair hearing before the administrative law
judge because of the prejudice of the administrative law judge against the affiant or in favor
of an adverse party, and the reasons for such fear; that the administrative law judge is
related to an attorney or counselor of record in the cause by consanguinity or affinity within
the third degree; or that the administrative law judge is a material witness for or against
one of the parties to the cause.

(3) The motion must also include the dates of all previously granted motions to
disqualify in the case and the dates of the orders ruling on such motions.

(4) Determination: Initial and Successive Motions.

(a) The administrative law judge against whom an initial motion to disqualify is
directed shall determine only the legal sufficiency of the motion and shall not pass on the
truth of the facts alleged. If the motion is legally sufficient, the administrative law judge
shall immediately enter an order granting disqualification and the case shall be transferred
to another administrative law judge. If the motion is legally insufficient, the administrative
law judge shall enter an order denying the motion. No other reason for denial shall be
stated, and an order of denial shall not take issue with the motion.

(b) If an administrative law judge has been disqualified previously on a motion for
alleged prejudice or partiality, a successor administrative law judge shall not be
disqualified based on a successive motion by the same party unless the successor
administrative law judge rules that he or she is in fact not fair or impartial in the case. A
successor judge may rule on the truth of the facts alleged in support of the motion.
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(5) Any motion to disqualify shall be ruled on immediately, but in no event more than
15 days after filing of the motion. Any motion not ruled upon after 15 days will be deemed
granted.
Rulemaking Authority 14.202, 120.54(5) FS. Law Implemented 120.54(5), 120.569(2)(a)
FS. History - New
Comment: Codifies the process to be used and the standards for evaluating a motion to
disqualify a presiding officer. The text generally mirrors that of the Rules for Judicial
Administration_so that case law referencing and applying those Rules can be instructive.
The changes to the text are designed solely to adjust the process to comport with the
timeframe in Section 120.569(2)(a) and are not intended to be substantive.

THE FULL TEXT OF THE PROPOSED RULE IS:

28-106.213 Evidence.

(1) through (4) No change.

(5) If requested, and if the necessary equipment is reasonably available, the presiding
officer may enter an order allowing testimony mayto be taken by means of video
teleconference or by telephone.

(a) No change.

(b) Except in cases of emergency, any party seeking to offer testimony by telephone in
their case in chief must file a motion for leave to do so with the presiding officer at least
five days prior to the date noticed for the hearing. For any testimony taken by telephone, a
notary public must be physically present with the witness to administer the oath. The notary
public shall provide a written certification to be filed with the presiding officer confirming
the identity of the witness, and confirming the affirmation or oath by the witness. It shall
be the responsibility of the party calling the witness to secure the services of a notary public
and to file the written certification with the presiding officer.

(6) No change.

Rulemaking Authority 14.202, 120.54(5) FS. Law Implemented 120.54(5) FS. History—New
4-1-97, Amended 1-15-07, 2-5-13,

Comment: Clarifies that an order must be obtained to permlt testimony by telephone or
video teleconference, and requires a party seeking to offer testimony by telephone to
request leave from the presiding officer at least five days prior to the day noticed for
hearing.

THE FULL TEXT OF THE PROPOSED RULE IS:

28-106.214 Recordation; Translator or Interpreter.

(2) through (2) No change.

(3) No later than 7 days prior to any hearing, a party who needs a translator or
interpreter in order to testify, present or understand evidence, or otherwise fully participate
in the hearing, shall give notice to all other parties. This notice shall include the name of
the translator or interpreter the party intends to use, contact information for the translator
or_interpreter, the nature of the translation or interpretation services needed, and a
disclosure of the relationship, if any, of the translator or interpreter to the person for whom
translation or interpretation services will be provided. This notice shall be served on each
party or the party’s representative at the address of record. If the address of record includes
an e-mail address, then service shall be made by e-mail.
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Rulemaking Authority 14.202, 120.54(5) FS. Law Implemented 120.54(5) FS. History—New
4-1-97, Amended 3-18-98,
Comment: Establishes a procedure for the use of mterpreters and translators.

THE FULL TEXT OF THE PROPOSED RULE IS:
28-106.217 Exceptions and Responses.
(1) No change.
2 Exceptrons and responses thereto shaII be served m accordance with Rule 28-

Wlth the agency

(3) No change.
Rulemaking Authority 14.202, 120.54(5) FS. Law Implemented 120.54(5) FS. History—New
4-1-97, Amended 1-15-07, 2-5-13,
Comment: Amended for consistency with amended Rule 28-106.110. No intended change
to existing rule requirements.

THE FULL TEXT OF THE PROPOSED RULE IS:

28-106.3015 Amendment of Petitions.

(1) A petition may be amended prior to the designation of the presiding officer by
filing and serving an amended petition in the manner prescribed for filing and serving an
original petition. Thereafter the petition may be amended only upon order of the presiding
officer.

(2)_If an administrative law judge determines that no genuine issue as to any material
fact remains in a proceeding brought under Section 120.57(1), and enters an order
relinquishing jurisdiction to the agency, the party that initiated the proceeding may amend
their petition to comply with Rule 28-106.301(2) without leave of the presiding officer.
The amended petition must be filed no later than 14 days after entry of the order
relinquishing jurisdiction and shall not raise any issues of disputed fact that could have
been raised before the administrative law judge.

Rulemaking Authority 14.202, 120.54(5) FS. Law Implemented 120.54(5) FS. History—
New

Comment: Establrshes procedures for the amendment of petitions, consistent with Rule 28-
106.202. Allows a party to amend a petition for hearing without leave to comply with the
requirements for initiating an informal proceeding following an order determining the
absence of material fact and relinquishing jurisdiction.

THE FULL TEXT OF THE PROPOSED RULE IS:

28-106.3016 Intervention.; Appearances by Specifically-Named Persons.

(1) Persons other than the original parties to a pending proceeding whose substantial
interest will be affected by the proceeding and who desire to become parties may move the
presiding officer for leave to intervene. The parties may, within 7 days of service of the
motion, file a response in opposition. The presiding officer may impose terms and
conditions on the intervenor to limit prejudice to other parties.
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(2) The motion to intervene shall contain the following information:

(a) The name, address, e-mail address, telephone number, and any facsimile number of
the intervenor, if the intervenor is not represented by an attorney or qualified
representative;

(b) The name, address, e-mail address, telephone number, and any facsimile number of
the intervenor’s attorney or qualified representative;

(c) Allegations sufficient to demonstrate that the intervenor is entitled to participate in
the proceeding as a matter of constitutional or statutory right or pursuant to agency rule, or
that the substantial interests of the intervenor are subject to determination or will be
affected by the proceeding;

(d) A statement as to whether the intervenor supports or opposes the preliminary agency
action;

(e) If the intervenor seeks to raise new issues, the information required by Rule 28-
106.301(d)-(9);

(f) The statement required by Rule 28-106.303(2);

(2) The signature of the intervenor or intervenor’s attorney or qualified representative;
and

(h) The date.

(3) Other than parties to the original proceeding, specifically-named persons who are
the subject of the agency’s proposed action may become a party to the proceeding by
entering an appearance as a respondent and identifying how their substantial interests are
being determined. Such named party respondent shall be entitled to raise issues in support
of the agency’s determination or defenses to the allegations in the petition.

Rulemaking Authority 14.202, 120.54(5) FS. Law Implemented 120.54(5) FS. History—New

Comment: Establishes procedures for intervention, in proceedings not involving disputed
facts, generally consistent with the procedures in Rule 28-106.205.

THE FULL TEXT OF THE PROPOSED RULE IS:

28-106.302 Notice of Proceeding.

(1) After receipt of a petition determined to be in substantial compliance with this Rule
and which raises no issues of disputed material fact, Fthe agency shall serve a written notice
on all parties that includesef:

@ The opportunity to submit written evidence; and
(b) The opportunity to request a hearing before the agency.;

(2) The notice shall provide the parties alowing at least 14 days frem-the-date-ef-the
noeticefortheparties to provide-material-file written evidence in support of or opposition
to the agency action or refusal to act or in aggravation or mitigation of any penalty which
may be imposed. The notice shall also provide the parties at least 7 days to file written
evidence in response to written evidence filed by another party. No further written evidence
may be submitted without first obtaining leave of the agency. anry—“Written evidence”

includes documents memorandaam of law, e¥ and all other wrltten materlal —m—suppeltt—ef
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(23) The notice shall provide the parties at least 14 days to file a request for a hearing
before the agency. The agency may schedule an informal hearing with or without such a
request en-the-matter-for the purpose of taking oral evidence or argument. If it does so, the
agency shall serve written notice at least 14 days prior to the hearing, setting forth the place,
date, time of the hearing, and legal authority and jurisdiction under which the hearing is to
be held.

Rulemaking Authority 14.202, 120.54(5) FS. Law Implemented 120.54(5), 120.57(2) FS.
History—New 4-1-97, Amended 3-18-98, 12-24-07,
Comment: Conforms rule to more closely align with the requwements of Section 120.57(2).

THE FULL TEXT OF THE PROPOSED RULE IS:

28-106.303 Motions.

(1) All requests for relief shall be by motion. All motions shall be in writing unless
made on the record during a hearing and shall fully state the action requested and the
grounds relied upon. The original motion shall be filed with the presiding officer. When
time allows, the other parties may, within seven?7 days of service of a written motion, file
a response in opposition. No reply to the response shall be permitted unless leave is sought
from and given by the presiding officer. Written motions will normally be disposed of after
the response period has expired, based on the motion, together with any supporting or
opposing memoranda. The presiding officer shall conduct proceedings and enter such
orders as are deemed necessary to dispose of issues raised by the motion.

(2) All motions, other than a motion to dismiss, shall include a statement that the
movant has conferred with all other parties of record and shall state whether any party has
an objection to the motion_and whether any party intends to file a response to the motion.

(3) Motions for extension of time shall be filed prior to the expiration of the deadline
sought to be extended and shall state good cause for the request.

Rulemaking Authority 14.202, 120.54(5) FS. Law Implemented 120.54(5) FS. History—New
4-1-97, Amended 2-5-13,

Comment: Requires parties to indicate in a motion whether any party intends to file a
response to that the presiding officer will know whether to wait the time allowed for a
response to elapse before ruling on the motion.

THE FULL TEXT OF THE PROPOSED RULE IS:

28-106.304 Continuances.
The presiding officer may grant a continuance of a hearing for good cause shown. Except
in cases of emergency, requests for continuance must be made at least five days prior to
the date noticed for the hearing.
Rulemaking Authority 14.202, 120.54(5) FS. Law Implemented 120.54(5) FS. History—New
4-1-97.

THE FULL TEXT OF THE PROPOSED RULE IS:

28-106.3045 Discovery
After commencement of a proceeding, parties may obtain discovery through the means and
in the manner provided in Rules 1.280 through 1.400, Florida Rules of Civil Procedure.
The presiding officer may issue appropriate orders to effectuate the purposes of discovery
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and to prevent delay, including the imposition of sanctions, except contempt, in accordance
with the Florida Rules of Civil Procedure.
Rulemaking Authority 14.202, 120.54(5) FS. Law Implemented 120.54(5) FS. History—New

Comment: Codifies the discovery procedures to clarify that discovery is available in
proceedings not involving disputed facts.

THE FULL TEXT OF THE PROPOSED RULE IS:

28-106.305 Conduct of Proceedings.
The presiding officer before whom a proceedingease is pending may issue any orders
necessary to effectuate discovery, to prevent delay, and to promote the just, speedy, and
inexpensive determination of all aspects of the ease-reluding-bifureating-the-proceeding.
Rulemaking Authority 14.202, 120.54(5) FS. Law Implemented 120.54(5) FS. History—New
4-1-97, Amended 1-15-07,
Comment: Minor editorial changes for clarlty and consistency with nature of proceedings
not involving disputed facts.

THE FULL TEXT OF THE PROPOSED RULE IS:

28-106.306 Recordatlon Translator or Interpreter

(1) Re
agency respon3|ble for taklng flnal agency actlon—Preeeedrmgsshall ensure that any final

hearing shatH-be is_recorded by a certified court reporter or by recording instruments._The
agency shall serve on all parties written notice of the method of recordation not later than
7 days before the scheduled commencement of the hearing.

(2) Any party to a proceedinghearing may, at its own expense, provide a certified court
reporter for a hearing if the agency does not. The presiding officer may provide a certified
court reporter. At hearings reported by a court reporter, any party who wishes a transcript
of the testimony shall order the same at its own expense. If a court reporter records the
proceedings, the recordation shall become the official transcript.

(3) No later than 7 days prior to any hearing, a party who needs a translator or
interpreter in order to testify, present or understand evidence, or otherwise fully participate
in the hearing shall give notice to all other parties. This notice shall include the name of
the translator or interpreter the party intends to use, contact information for the translator
or_interpreter, the nature of the translation or interpretation services needed, and a
disclosure of the relationship, if any, of the translator or interpreter to the person for whom
translation or interpretation services will be provided. This notice shall be served on each
party or the party’s representative at the last address of record. If the address of record
includes an e-mail address, then service shall be made by e-mail
Rulemaking Authority 14.202, 120.54(5) FS. Law Implemented 120.54(5) FS. History—New
4-1-97, Amended 3-18-98,

Comment: Requires a notice of recordatlon in @ manner consistent Rule 28-106.214.

THE FULL TEXT OF THE PROPOSED RULE IS:




4—4:—91 Repealed
Comment: Repealed for Iack of a law to implement. The statutory authority for proposed
findings of facts and orders is found only in Section 120.57(1)(b).

THE FULL TEXT OF THE PROPOSED RULE IS:

Rulemaking Authority 14.202, 120.54(5), FS. Law Implemented 120.54(5) History — New
1-15-07, Amended 12-24-07, Repealed

Comment: Repealed because it is substantially similar to Sectlon 120.60(6), F.S., and
because it does not have statutory authority.

THE FULL TEXT OF THE PROPOSED RULE IS:

28-110.002 Definitions.

For purposes of this subchapter, the following terms mean:

(1) “Contract procurement process” has the same meaning as “contract solicitation or
award process” as used in Section 120.57(3), F.S. This includes procurements by invitation
to bid (ITB), request for proposal (RFP), or invitation to negotiate (ITN), as each is defined
in Section 287.012, F.S., approval of a single source procurement, as defined in Section
287.057(5)(3)(c), F.S., or other solicitation documents as permitted by law.

(2) No Change

(3) “Competitive solicitation” or “solicitation” shall have the meaning ascribed in
Section 287.012{9A)(6), F.S.

(4) “Electronic posting” shall have the meaning ascribed in Section 287.012{1)(10),
F.S.

Rulemaking Authority 14.202, 120.54(5) FS. Law Implemented 120.57(5) FS. History—New
4-1-97, Amended 1-15-07,
Comment: Updates statutory citations.

THE FULL TEXT OF THE PROPOSED RULE IS:

28-110.003 Notice of Protest.

(1) A notice of protest shall be addressed to the agency clerk of the agency office that
issued the solicitation or made any other decision that is intended to be protested; shall
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identify the solicitation by number and title or any other language that will enable the
agency to identify it; and shall state that the person intends to protest the decision. If a bond
is required, it shall not be filed with the notice unless otherwise required by law.

(2) The notice of protest must be filed with the agency clerk unless otherwise
designated by the solicitation. A notice of protest shall not be filed before the 72-hour
period begins. The 72-hour period begins upon electronic posting of a decision or intended
decision. The notlce of protest must be recelved by the agency before the 72-hour perlod
explres : : . :

| v 1 licitation.

(3) No change.

Rulemaking Authority 14.202, 120.54(5) FS. Law Implemented 120.57(5) FS. History—New
4-1-97, Amended 1-15-07,

Comment: Addresses inconsistent references in (1) and (2) to clarify that notice of protest
is filed with the agency clerk, unless otherwise designated by the solicitation.

THE FULL TEXT OF THE PROPOSED RULE IS:

28-110.005 Bond.

(1) Bid protest bonds are required by Section 287.042(2)(c), F.S., for procurements
under Chapter 287 (commodities, contractual services, professional services and
insurance) and by Section 255.25(3)¢e)(d), F.S., for procurements of leases of space in
privately owned buildings. Bonds are not required for protests involving building
construction projects undertaken pursuant to Chapter 255, except that Section 255.0516,
F.S., authorizes school boards, community college boards of trustees and a state university
board of trustees to require bonds under some circumstances. Bonds are also required by
Section 337.11(5)(a), F.S., for certain procurements by the Department of Transportation.

(2) Bonds required by Section 337.11(5)(a), F.S., must be filed with the notice of
protest Other bonds are not to be filed with the notice of protest, but must be filed at the

time of filing with the formal written protest erwithin-the-10-day-period-aHowed-for-fiting

the-formal-writtenprotest. The bond must accompany a protest filed pursuant to Section
24.109(2)(a), F.S. A bond can be in substantially the following form:

STATE OF FLORIDA ABDMINISTRATHON-COMMISSION PROCUREMENT
PROTEST BOND

Bond Number:
Contract Number:

KNOW ALL PERSONS BY THESE PRESENTS:
That we, a (mark one) [ ] corporation, [ ]

partnership, [ ] proprietorship, organized and existing under the laws of the State of
, and having its principal place of business at

as PRINCIPAL and , asurety company, organized under the Iaws
of the State of , and duly authorized to do business in the State of Florida, whose
principal place of business is , as SURETY,

are held and firmly bound unto the STATE OF FLORIDA,
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(Agency), as OBLIGEE, in the amount of
$ for the payment of which sum we, as Principal and Surety, bind ourselves,
our heirs, personal representatives, successors and assigns, jointly and severally.

THIS BOND is issued under the provisions of Florida Statutes. The above-
named Principal has initiated an administrative protest regarding the Obligee’s decision or

intended deC|S|on pertalnlng to%marcleene)—[—]—Bld Number | ] an aseney’s

Said protest is condltloned upon the postlng of abond at the time of flllng the formal ertten
protest.

NOW, THEREFORE, the condition of this Bond is that if the Principal, after the
administrative hearing process and/or any appellate court proceedings regarding the
protest, shall satisfy all costs and charges allowed by final order and/or judgment, and
interest thereon, in the event the Obligee prevails, then the obligation shall be null and void;
otherwise it shall remain in full force and effect.

The Obligee may bring an action in a court of competent jurisdiction on this bond for
the amount of such liability, including all costs and attorneys’ fees.

PRINCIPAL.:

BY:

Title: (CORPORATE SEAL)
ATTEST:

SURETY:
BY:

Title: (CORPORATE SEAL)
Florida Resident Agent:

(Note: Power of Attorney showing authority of Surety’s agent or Attorney in Fact must
be attached).

Bonds must be countersigned by an agent licensed in Florida. Section 287.042(2)(c),
F.S., authorizes a cashier’s check or money order in lieu of a bond, for procurements
governed by Chapter 287, F.S.

(3) No change.

(4) If, at the conclusion of the proceeding and any appellate proceedings, the petitioner
prevails, the agency shall return the bond, cashier’s check or money order to the petitioner.
If the agency prevails but the petitioner is not ordered to pay costs, the agency shall return
the bond or alternate security to the petitioner. If the petitioner is ordered to pay costs, the
agency shall return the bond or alternate security as provided by Section 255.25(3){e}(d),
287.042(2)(c) or 337.11(5)(b), F.S. The entire bond may be forfeited if circumstances
warrant under Section 337.11(5)(a), F.S.

Rulemaking Authority 14.202, 120.54(5) FS. Law Implemented 120.54(5) FS. History—New
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4-1-97, Joint Administrative Procedures Committee Objection Filed — See FAW Vol. 24,
No. 20, May 15, 1998, Amended 1-15-07, Joint Administrative Procedures Committee
objection resolved by Chapter 2006-82, Laws of Florida, Florida Administrative Weekly
Vol. 35, No. 27, July 10, 2009,
Comment: Clarifies that a protest bond is due at the time of filing a formal written protest,
pursuant to Section 287.042(2)(c), F.S. Simplifies protest bond form and removes reference
to exceptional purchases, which are uncommon. Updates statutory citations.
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SUMMARY OF PROPOSED AMENDMENTS TO
UNIFORM RULES OF PROCEDURE
Shaw Stiller

As amended by Chapter 97-176, Laws of Florida, the Administrative Procedure Act directs the
Administration Commission — the Governor and Cabinet -- to adopt one or more sets of uniform
rules of procedure to govern agency conduct. See § 120.54(5)(a)l., Fla. Stat. Like the statutory
chapter they implement, the uniform rules must by definition establish one procedure — singular,
not plural. All agencies subject to Chapter 120 must comply with these uniform rules unless
granted an exception by the Administration Commission. See § 120.54(5)(a), Fla. Stat.; Gaston
v. Dep't of Revenue, 742 So. 2d 517, 521 (Fla. 15 DCA 1999).

The Administration Commission adopted the original uniform rules of procedure on April 1,
1997, as Chapters 28-101 through 28-110 and 28-112, Florida Administrative Code.! As of that
date, any existing, agency-specific rules or practices inconsistent with the uniform rules were
subject to an automatic “legislative repeal” by operation of Section 120.545(5)(a), Florida
Statutes. Dep't of Corr. v. Saulter, 742 So. 2d 368, 370 (Fla. 1°* DCA 1999); see Madison
Highlands, LLC v. Fla. Hous. Fin. Corp., 220 So. 3d 467, 471 (Fla. 1®* DCA 2017) (“a rule
cannot serve as an exception to the Uniform Rules because the Administration Commission has
not approved it as an exception”).

The uniform rules have been amended several times in the twenty-three years since their
adoption, with the most recent changes being accomplished in 2013. Several agencies have
applied for and been granted exceptions to the uniform rules. See, e.g., Fla. Admin. Code Rr. 25-
40.001 (Public Service Commission) and 40E-0.101 (South Florida Water Management District).

The recommendations for the 2013 changes to the uniform rules were initially developed by an
ad hoc committee from the Administrative Law Section of the Florida Bar. The committee
recommendations were presented to and approved by the Executive Council before consideration
and adoption under Chapter 120 by the Administration Commission.

In 2019, an ad hoc committee of the Administrative Law Section was again convened to review
the uniform rules and determine whether six years of experience, administrative proceedings,
changes in laws and rules, and judicial review illuminated any opportunities for improvement.
The following are the 2019 ad hoc committee members:

Administrative Law Judge Yolanda Green
Administrative Law Judge Elizabeth McArthur*
Administrative Law Judge Li Nelson*
Administrative Law Judge David Watkins
Larry Sellers, Chair*

! Chapter 28-111 relating to Court Costs for Court Facilities was adopted separately in April
1998 and repealed in June 2012.



Paul Drake, Reporter

Seann Frazier
Shaw Stiller*

*Also served on the 2013 ad hoc committee.

The Committee’s work included some 13 meetings over 15 months. It benefited greatly from
numerous public comments. The Committee initially solicited suggestions and then developed
several drafts that were distributed for comment, including drafts dated June 18, September 18
and November 4-all of which were posted on the Section web site The Committee also directly
requested solicited input from the Administrative Law Judges of the Division of Administrative
Hearings, the Administrative Law Section, the Florida Government General Counsels’
Association, the Florida Government Bar Association, and the Environmental and Land Use Law
Section. The Chair of the ad hoc committee presented the Executive Council of the
Administrative Law Section updates on the committee’s progress and proposed rule revisions in
June and November, 2019.

Following this second report, the Committee solicited and evaluated additional comments and
issued yet another draft for comment, dated January 31, 2020. The Committee received several
new comments and issued its recommended changes, dated April 27, 2020.

CHAPTER 28-101
ORGANIZATION

Rule 28-101.001: Statement of Agency Organization and Operation

The existing rule provides that the Statement of Agency Organization and Operation must inform
the public “whether” documents can be filed by facsimile or e-mail. The ad hoc committee has
proposed that the rule be amended to require that the Statement “describe the manner” by which
documents can be filed by facsimile or e-mail. Notably, existing uniform rules require that the
Statement contain the name and e-mail address for the agency clerk and include a statement that
“filing shall mean received by the office of the agency clerk during normal business hours . . . .”
Fla. Admin. Code rr. 28-101.001(2)(d) & 28-106.104(1).

If this proposed amendment is adopted, an agency wishing to retain or adopt a practice of not
accepting documents for filing by e-mail or facsimile could apply for an exception.

The ad hoc committee received several comments from agencies highlighting the differences in
cost and complexity between electronic filing and submitting documents by e-mail. The
proposed amendments to this rule recognize this difference and leave to each agency the decision
on whether to accept electronic filings.

The proposed amendments would also require the Statement to list the holidays and other days
on which the agency will be closed and the manner the agency will use to notify the public of
unscheduled agency closures. A separate proposed amendment to Rule 28-106.103, discussed



below, would place “any other days on which the agency clerk’s office is closed” in the same
calendar category as Saturdays and Sundays for purposes of calculating deadlines.

Finally, the proposed rule would include a provision for an annual review and update of the
Statement.

CHAPTER 28-105
DECLARATORY STATEMENTS

Rule 28-105.0027: Intervention

Neither the current rule nor its predecessor’ contain an express allowance for a party granted
intervenor status in a declaratory statement proceeding to submit any written filing other than a
petition to intervene. Even without express allowance, agencies have accepted and considered
responses filed by intervenors in the course of issuing declaratory statements. See, e.g., In re:
Petition for Declaratory Statement of Seascape of Little Hickory Island, Final Order No. DS19-
044 (Dept. Bus. Prof. Reg. Dec. 10, 2019); In re: Petition for Declaratory Statement by the Town
of Indian River Shores, Final Order No. PSC-16-0093-FOF-EU (Public Serv. Comm. Jan. 5,
2016).

The committee has proposed a revision to the rule to provide a person granted intervenor status
the right to file a response to the petition for declaratory statement within seven days of being
granted intervention or within a longer period if specified by the presiding officer. No reply may
be filed absent leave granted by the presiding officer.

The remaining revisions to this rule are editorial and non-substantive.
Rule 28-105.003: Agency Disposition
The one amendment to this rule eliminates unnecessary language regarding the duty of collegial
bodies to take action only at duly noticed public meetings.
CHAPTER 28-106
DECISIONS DETERMINING SUBSTANTIAL INTERESTS
PART I: GENERAL PROVISIONS
Rule 28-106.103: Computation of Time
The amendment to this rule proposes to place “any other days on which the agency clerk’s office
is closed” in the same calendar category as Saturdays and Sundays. Deadlines that fall on such

days would be extended until the next day on which the agency clerk’s office is open, and those
days would not be included in computing periods of time less than 7 days.

2 Fla. Admin. Code r. 28-4 (repealed June 10, 1998).
4



Rule 28-106.104: Filing

The proposed amendment to Rule 28-106.104 would add a requirement that every pleading
submitted by a Florida attorney in a Chapter 120 proceeding include the attorney’s bar number.
Florida Rule of Judicial Administration 2.515(a), which contains the familiar requirement that an
attorney’s Florida Bar number be included on “[e]very pleading and other paper of a party
represented by an attorney,” applies only to filings in the courts of the state and not to those
made with agencies. While many attorneys currently include their Florida Bar number on
administrative pleadings, a practice which allows an Administrative Law Judge to efficiently
determine whether the party is represented by counsel or a proposed qualified representative, the
proposed amendment would make this inclusion a uniform requirement.

The amendments would add a provision requiring any pleading to have consecutively numbered
pages.

The other changes to this rule relocate some language to Rule 28-106.110, “Service of Papers,”
in order to promote a more clear understanding of how pleadings subsequent to the initial
submission are to be served by the parties.

Rule 28-106.105: Appearances

The current rule allows a potential qualified representative to file a request for hearing on behalf
of a party and then file the written request for qualification as a representative at a future time “as
soon as practicable, but not later than any pleading filed by the person seeking to appear on
behalf of the party.” The proposed amendment to this rule would require the party on whose
behalf a qualified representative files an initial request for hearing to file the appropriate papers
for qualification of the representative under Rule 28-106.106 not later than 7 days after
assignment of the presiding officer.

Rule 28-106.106: Appearances

With few exceptions,® every non-attorney who represents a party before a state agency must file
for and be approved as a qualified representative to act in that capacity. The proposed
amendments to the uniform rules were drafted to provide clarity to this process.

The statutory authority for representation by a non-attorney in administrative proceedings is
found in section 120.57(1)(b), Florida Statutes, which provides that all parties have the right “to

3 One exception to this general rule is found in Section 447.609, Florida Statutes, which allows
certain persons to represent a defined type of party in proceedings before the Public Employees
Relations Commission. See Fla. Pub. Employees Council 79, AFSCME, AFL-CIO wv.
Jacksonville Employees Together, 738 So. 2d 489, 491 (Fla. 1% DCA 1999) (“such [qualified
representative] criteria do not pertain to a ‘full-time employee or officer of any public employer
or employee organization’ under section 447.609”).
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be represented by counsel or other qualified representative.” The proposed rule amendments
clarify that counsel means a member of the Florida Bar in good standing and add, for the first
time, a definition of “qualified representative.”

The rule is also proposed to include a provision noting that an attorney licensed to practice in one
or more jurisdictions other than Florida must file a request to appear as a qualified representative.
This amendment is consistent with current agency interpretation and application of Chapter 120.
See, e.g., Amelia Tree Conservancy, Inc. v. City of Fernandina Beach, 2019 WL 4572118, at *2
(DOAH Case No. 19-2515), Final Order No. 19-201 (Dept. Economic Opp. Oct. 18, 2019);
Lessinger v. Office of Financial Reg., 2009 WL 642003, at *3 (DOAH Case No. 08-3102), Final
Order No. 0370-S-9/07 (Office of Financial Reg. Jan. 30, 2009).

When the qualified representative does not file the initial pleading but a party subsequently
wishes such representation, the current rule requirement that the party must file the request “as
soon as practicable, but no later than any pleading filed by the person seeking to appear on behalf
of the party” would continue to apply.

One of the required elements of a request for a qualified representative is an affidavit sworn to
by the representative setting forth their qualifications. If the affidavit does not sufficiently set
forth the representative’s qualifications, the presiding officer may summarily deny the request.
See Medina v. Vecellio and Grogan, Inc., DOAH Case No. 15-5548, Order Denying
Motion/Request for Leave to be Represented by a Qualified Representative in this Case (Div.
Admin. Hrgs. May 2, 2016).

The amendments add five content requirements to the representative’s sworn affidavit:

1. A list of all proceedings in the past two years in which the representative has
been granted or denied authorization as a representative.

2. A statement as to whether the representative has been denied admission to the
Florida Bar or the bar of any other jurisdiction.

3. A statement that the representative has read and will comply with Chapter 120
and the Uniform Rules of Procedure.

4. A statement that the representative has read and has knowledge of the Florida
Rules of Civil Procedure relating to discovery in an administrative proceeding.

5. A statement that the representative has read and has knowledge of the Florida
Rules of Evidence, including the concept of hearsay in an administrative
hearing.

6. A statement that the representative is knowledgeable regarding the factual and

legal issues involved in the proceedings




Requirements four through six in this list appear in the existing rule as matters to be considered
by the presiding officer but not as content requirements for the affidavit. Fla. Admin. Code r. 28-
106.106(3)(b)-(c). The committee recommendation would address this apparent incongruity.

The first three matters listed above are not in the current rule as affidavit requirements or matters
to be considered by the presiding officer. This information is included for consideration by the
presiding officer. Neither the current rule nor the proposed amendments provide for automatic
disqualification or specify any other treatment based on a specific response.

If the proposed representative is a lawyer but not a member of the Florida Bar, that person must
also include in their affidavit a list of jurisdictions in which they are licensed to practice and a
certification that they (1) have not been disbarred, (2) have not resigned in lieu of discipline, (3)
are not inactive due to incapacity, and (4) are not currently suspended as a disciplinary sanction from
practice in any jurisdiction. A lawyer meeting any one of those four criteria would be disqualified
from representing a party in an administrative proceeding. This list is an expansion of the current
rule, which provides only one automatic disqualifying criteria for a non-Florida attorney seeking to
be a qualified representative (being disbarred in another jurisdiction).

Rule 28-106.107: Standard of Conduct for Qualified Representatives

The amendment to this rule would add compliance with Chapter 120, the Uniform Rules of
Procedure, and “all other applicable statutes and rules” to the code of conduct for qualified
representatives.

Rule 28-106.110: Service of Papers

The primary purpose of the “strike all” of this rule is to consolidate as many provisions and revisions
as practicable into one rule which will govern all service in administrative proceedings unless
another method is expressly required by another law, such as Section 120.60(5) or 766.303, Florida
Statutes. There are several proposed amendments to the current method for service.

1. E-mail service is mandatory if the both filer’s and recipient’s address of record includes
an e-mail address.*

2. E-mail service made after 5:00 p.m. is deemed service as of 8:00 a.m. the following day.

3. Filings must be accompanied by a certificate of service.

4. 1If the certificate of service is in the form prescribed in the rule, the certificate is prima
facie evidence of service in compliance with the rule.

These revisions bring service in administrative proceedings more into line with the service in the
courts of this state under Rule 2.516, Florida Rules of Judicial Administration.

4 Pursuant to Rule 28-106.104(2)(d), all filings with the agency are required to include “any e-
mail address . . . of the person filing the pleading.” The combination of this existing rule
requirement and the proposed amendment would make service by any means other than e-mail
the rare exception.



Please be mindful that parties, attorneys, and qualified representatives are responsible for serving
documents and pleadings, and that no courtesy function of the Division of Administrative Hearings
or its website relieves anyone of that duty.

Rule 28-106.111: Point of Entry into Proceedings and Mediation

Section 120.569(1) provides mandatory minimum contents for an agency’s notice of rights. The
agency’s notice must inform the reader as to whether an administrative hearing is available,
explain the procedure for obtaining a hearing, and state the time limits that apply. The existing
rule echoes the statute and the above requirements, adding only that the notice must advise
persons of certain mediation rights.

The existing uniform rule authorizes a person to file a motion for an extension of time to file a
petition or request for hearing so long as they file the motion with the agency within the time
required for the initial pleading. However, the rule does not require the agency to advise the
public of this opportunity in the notice of rights.

The statute being implemented provides that the agency notice “shall state the time limits which
apply” to filing a request for hearing. An extension directly affects time limits.> Accordingly, the
committee has proposed that the rule be amended to require the notice of rights to advise that a
person may request an extension time and that such a request must state good cause shown for
the extension.

To ensure internal consistency with the proposed amendments to Rule 28-101.001, amendments
to this rule are also proposed to require the notice of rights to include instructions on filing by e-
mail or fax and, if applicable, instructions on how to electronically file documents.

PART II: HEARINGS INVOLVING DISPUTED ISSUES OF MATERIAL FACT
Rule 28-106.201: Initiation of Proceedings

The committee proposes an amendment to this rule to add a new subsection (4), which would
provide that specifically-named persons who are the subject of the agency’s proposed action may
become a party to the proceeding by entering an appearance as a respondent and identifying how
their substantial interests will be affected rather than filing a petition or request for hearing.

Examples of such a specifically-named persons include the successful bidder or permit applicant
named in the agency’s notice or intended notice of decision. That person would generally have
no sufficient reason to file a petition or request for hearing regarding a successful bid or
application but would likely realize an impact to their substantial interests if a petition is filed by

> In Long Bar Point, LLP v. Lake Flores I, LLC, Petitioners timely filed for and the District
granted two thirty day extensions of time to file a request for hearing regarding intended agency
action to issue a surface water management permit. DOAH Case No. 17-5609, Final Order No.
SWF 20-005 (SFWMD Feb. 25, 2020). Petitioners filed a request for hearing within the second
extension period and the District referred it to DOAH, stating in the referral letter that “[t]he
District has determined that the request is timely.”
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another party to contest the notice or intended notice. Under the proposed amendments, that
person could enter an appearance, become a party to the proceeding as a respondent, and raise
issues in support of the agency’s determination or defenses to issues raised in a petition.

Rule 28-106.204: Motions

A proposed amendment to this rule would require a moving party to indicate in her or his motion
whether another party intends to file a written response. The current rule requires only that the
moving party indicate whether another party has any objection. Whether another party objects or
not, the presiding officer can more expeditiously enter a ruling on the motion if timely informed
that no response will be filed.

Rule 28-106.205: Intervention

The existing rule contains the content requirements for a motion to intervene. One proposed
amendment to this rule would require an intervenor seeking to raise new issues to include in the
motion to intervene additional information akin to a petition or request for hearing, including a
statement of all disputed issues of material fact, a concise statement of ultimate facts, a statement
of the statutes and rules that require reversal or modification of the agency’s position, and a
statement of the relief sought.

A cross-reference is proposed for inclusion in this amended rule for consistency with the
“specifically-named person” provision proposed to be added to Rule 28-106.201, and to insure
these persons will be treated by the presiding officer as a party (with independent rights) as
opposed to an intervenor (with rights dependent on a party).

A further amendment to the rule is proposed to incorporate the standard for intervention
developed in the case law; that is, intervention is in subordination to, and in recognition of, the
main proceeding, unless otherwise ordered by the presiding officer.

Rule 28-106.2115: Motions to Disqualify

The statutory guidance for a party seeking to disqualify an administrative law judge is brief:
“Any party may request the disqualification of the administrative law judge by filing an affidavit
with the division prior to the taking of evidence at a hearing, stating the grounds with
particularity.” § 120.569(2)(a), Fla. Stat. There are currently no rules implementing this
provision.

In this absence, administrative law judges have relied upon the procedure established in Florida
Rule of Judicial Administration 2.330, “Disqualification of Trial Judges,” for guidance. See Palm
Beach Farms Rural Preservation Committee, LLC v. Palm Beach County, DOAH Case No. 18-
6308GM, Order Denying Petitioner’s Motion to Disqualify at 3 (DOAH Oct. 14, 2019); Dept. of
Financial Servs. v. Hunter, DOAH Case No. 12-3622PL, Recommended Order at 4 (DOAH June
26, 2013).

The committee has proposed new Rule 28-106.2115 to provide a uniform procedure by which a
party may request the disqualification of an administrative law judge. Much of the new text
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mirrors the provisions of Florida Rule of Judicial Administration Rule 2.330, while adjusting the
process to comport with the timeframes in Section 120.569(2)(a), Florida Statutes.® Because of
this parallel, case law interpreting the Rules of Judicial Administration will be instructive in
considering disqualification administrative proceedings.

Rule 28-106.213: Evidence

Current Rule 28-106-213 provides “[i]f requested and if the necessary equipment is reasonably
available, testimony may be taken by means of video teleconference or by telephone.” The
proposed amendment to this rule would further specify that a party seeking to offer testimony by
telephone in their case in chief must file a motion for leave with the presiding officer 5 days prior
to the date noticed for the final hearing. The party offering the telephonic testimony would have
the duty to ensure a notary is present with the witness and to file a written certification with the
presiding officer from the notary “confirming the identity of the witness, and confirming the
affirmation or oath by the witness.” Fla. Admin. Code r. 28-106.213(5)(b). These amendments are
consistent with current practice at DOAH. See, e.g., PNC, LLC v. Dept. of Revenue, DOAH Case
No. 18-4464, Order Granting Request to Take Telephonic Testimony at Final Hearing at 1 (Jan. 28,
2019); Dept. of Health v. Adebiyi, DOAH Case No. 18-4813PL, Order Granting Motion to Take
Telephone Testimony at 2 (Oct. 26, 2018).

Rule 28-106.214: Recordation; Translator or Interpreter

The Uniform Rules do not currently contain a process to designate a translator or interpreter for a
witness or party, leaving to the discretion of the parties the most appropriate manner to bring the
matter to the attention of the presiding officer. See, e.g., Vogel v. Hernandez, DOAH Case No. 06-
1039, Prehearing Stipulation at 4 (DOAH Sept. 29, 2006) (“The parties will need a translator for a
number of witnesses that may testify during the hearing.”). Given the variety of persons who may be
called upon to act as a translator or interpreter, sufficient notice may be desirable to ensure the
accuracy of the subject testimony. See Dept. Bus. Prof. Reg. v. Calix, DOAH Case No. 06-2329PL,
Recommended Order at 7 n.1 (husband acted as translator for Respondent/wife); Dept. of Bus. and
Prof. Reg. v. Honore, DOAH Case No. 07-4601, Recommended Order at 3 (DOAH Jan. 2, 2008)
(daughter acted as translator for Respondent/mother); Dept. of Health v. Crisp, DOAH Case No. 17-
1832PL, Recommended Order at 3 (DOAH Sept. 28, 2017) (““An official translator provided by the
State of Florida was sworn in to translate all testimony for Respondent as English is not her first
language.”).

The new proposed rule subsection would require a party seeking to use a translator or interpreter to
provide a notice to all other parties 7 days prior to any hearing. This notice must contain the identity
of and contact information for the translator/interpreter, the nature of the translation/interpretation
services, and a disclosure of the relationship, if any, between the translator/interpreter and the person
for whom these services will be performed.

® Compare § 120.569(2)(a), Fla. Stat. (“[a]ny party may request the disqualification of the
administrative law judge by filing an affidavit with the division prior to the taking of evidence at
a hearing”) and Fla. R. Jud. Admin. 2.330(d) (“[a] motion to disqualify shall be filed within a
reasonable time not to exceed 10 days after discovery of the facts constituting the grounds for the
motion”).
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Rule 28-106.217: Exceptions and Responses

This rule is proposed to be amended to ensure the method of service for post-hearing
submissions is consistent with proposed Rule 28-106.110. No other substantive changes are
intended.

PART II: PROCEEDINGS AND HEARINGS NOT INVOLVING DISPUTED ISSUES OF
MATERIAL FACT

Many of the changes to this Part are identical or nearly identical to their counterparts in Part II,
Hearings Involving Disputed Issues of Material Fact. The most significant proposed changes are
found in Rules 28-106.302 & 106.3045 (discussed below).

Rule 28-106.3015: Amendments of Petitions

There is no existing rule regarding the amendments of petitions in hearings not involving
disputed issues of fact. Subsection 1 of this new rule would establish a rule for such
amendments, which rule mirrors the existing one for hearings involving disputed issues of fact
(Rule 28-106.202).

Subsection 2 of this new rule would permit a party to amend its petition without leave following
an order relinquishing jurisdiction to the agency entered by an Administrative Law Judge. The
party could not add new issues of disputed fact that could not have been raised before the
Administrative Law Judge.

Rule 28-106.3016: Intervention; Appearances by Specifically-Named Persons

The proposed new rule would add provisions for intervention and appearances by specifically-
named persons that mirror those in the rule for hearings involving disputed issues of fact (Rule
28-106.205).

Rule 28-106.302: Notice of Proceeding

This rule is proposed to be reorganized and revised to more closely align with Section 120.57(2).
Following receipt of a sufficient petition, the agency would give the parties 14 days to submit
evidence in support of or opposition to the agency action or refusal to act, and 7 days thereafter
to respond to the other parties’ written submissions. The parties could request or the agency
could schedule a hearing.

The committee requested comment on a proposed amendment setting a 7-day deadline for the
agency to issue a final order following a hearing to implement Section 120.57(2)(a)3. and its
directive that the agency provide a written explanation of why it overruled the parties’ objections
when a hearing is conducted. Id.; see Vicaria v. Dept. of Health, 715 So.2d 285, 289 (Fla. 3d
DCA 1998) (Schwartz, J., dissenting). Based on the comments received, the committee removed
this proposed amendment.
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Rule 28-106.303: Motions

The proposed amendment conforms this rule and Rule 28-106.204 and requires a motion to
include a statement as to whether any party has indicated they intend to file a written response.

Rule 28-106.3045: Discovery

The proposed new rule would add provisions for discovery that mirror those in the rule for
hearings involving disputed issues of fact (Rule 28-106.206).

Rule 28-106.305: Conduct of Proceedings

The committee is proposing minor editorial changes for clarity and consistency with the
counterpart rule in Part II (Rule 28-106-211).

Rule 28-106.306: Recordation; Translator or Interpreter

The proposed amendments mirror those in the rule for hearings involving disputed issues of fact
(Rule 28-106.214).

Rule 28-106.307: Post Hearing Submittals
The committee proposes that this rule be repealed for lack of statutory authority.
PART V: EMERGENCY ACTION
Rule 28-106.501: Emergency Action

The committee proposes that this rule be repealed for lack of statutory authority. Additionally,
the rule is substantially similar to Section 120.60(6).

CHAPTER 28-110
BID PROTESTS

Rule 28-110.002: Definitions
The only changes update statutory cross-references.
Rule 28-110.003: Notice of Protest

The only substantive change to the rule proposed by the committee is a clarification that the
notice of protest is to be filed with the agency clerk unless otherwise specified in the solicitation.

Rule 28-110.005: Bond
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The proposed changes to this Rule would clarify that the bond is due at the same time the written
protest is filed and simplify the protest bond form. Because such purchases are uncommon, the
reference to “exceptional purchases” in the bond form is proposed to be removed.
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THE UNIFORM RULES OF PROCEDURE

» The APA directs the Administration Commission (Governor
and Cabinet) to adopt one or more sets of uniform rules of
procedure.

» The Uniform Rules of Procedure are codified in Chapters 28-
101 through -110 and 28-112.

ey are posted on the DOAH web site.




UNIFORM RULES OF PROCEDURE
LAST REVISED IN 2013

= The Uniform Rules were last updated in 2013, based on
recommendations from the Administrative Law Section of The
Florida Bar. These recommendations were developed by an ad
hoc committee and approved by the Section’s Executive Council.

» These changes are summarized in the April 2013 issue of the ALS
ngwsletter.

»/An ad hoc committee has been tasked with reviewing the Uniform
Rules and recommending updates.

®» Asin 2013, any amendments to the Uniform Rules must be formally
proposed and adopted by the Administration Commission before
they may become effective.
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SUMMARY OF RECOMMENDED
HANGES TO DATE (October 30 Draft)




Rule 28-101.001 Statement of Agency
Organization and Operation

®» Requires agencies to describe how documents may be filed
by e—-mail or facsimile as part of their statement of agency
organization and operation.

= Requires the statement to list the holidays and other days on
ich the agency will be closed and how the public will be
(nformed of unscheduled closures.

Requires the statement to be reviewed and updated annually.



Rule 28-105.0027 Intervention

®» Revises rule governing intervention in declaratory statement
proceedings.

» Provides that an intervenor may, within 7 days of (or such
later time as specified in) the order granting intervention, file
a response to the petition for declaratory statement.

= Prohibits reply or other paper directed to a timely response
absent leave granted by order of the presiding officer.




Rule 28-105.003 Agency Disposition

®» Removes unnecessary language stating that, if an agency is
headed by a collegial body, it shall take action on a petition
for declaratory statement only at a duly notice public
meeting.




Rule 28-106.103 Computation of Time

» Adds to Saturdays, Sundays and legal holidays, “any other
day in which the agency clerk’s office is closed.”

» Such days are not included as the last day of a period of
time or when the period of time is less than 7 days.




Rule 28-106.104 Filing

» Requires pleadings to include the Florida Bar number, if
applicable, of the person filing the pleading.

» Relocates some language to Rule 28-106.110, Service of
Papers, and requires each pleading or paper filed with the
agency subseqguent to the initial pleading to be served in the

anner set forth in that rule.




Rule 28-106.105 Appearances

®» Requires the party seeking representation by a qualified
representative who filed the initial pleading to make the filing
required by Rule 28-106.106 within 7 days of assignment of a
presiding officer.




Rule 28-106.106 Who May Appear; Criteria for
Qualified Representatives

» Provides a definition of qualified representative.

» Clarifies that attorneys licensed in other jurisdictions must file a
written request to appear as a qualified representative.

®» Requires a party seeking to be represented by a qualified
epresentative to file the written request for that representation
within 7 days of assignment of a presiding officer if the
representative filed the request for a proceeding on behalf of
the party.

» New Slide



Rule 28-106.106 Who May Appear; Criteria for
Qualified Representatives

®» Requires an affidavit from a proposed qualified representative that discloses (a)
prior proceedings in which they have been granted or denied permission to
appear as a representative and (b) whether they have been denied admission
to the bar of any jurisdiction.

®» Requires a lawyer seeking to appear as a qualified representative to disclose all
jurisdictions where they are licensed to practice and certify that they are not
subject to any disqualifying criteria.

»/Requires the affidavit to state that the representative has read and will comply
with Chapter 120 and the Uniform Rules.

= Prohibits a person who is admitted to practice in any jurisdiction from being a
gualified representative if that person has been disbarred, resigned in lieu of
discipline, is inactive due to incapacity, or is suspended as a disciplinary
sanction from practice.

» New Slide




Rule 28-106.110 Service of Papers

» Consolidates existing provisions regarding service.

» Provides that service after 5:00 p.m. shall be deemed
service as of 8:00 a.m. the following day.

» Consistent with other changes, requires that if the
ddress of record includes an e-mail address, service
shall be by e-maill.



Rule 28-106.111 Point of Entry into
Proceedings and Mediation

» Requires the notice of administrative rights to include, if
applicable, instructions on how to file documents by e-
mail or by fascimile, or, if applicable, instructions on how
td electronically file documents.

Requires the notice of administrative rights to advise that
a person may request an extension of time to file a
request for hearing and that the request must state good
cause for the requested extension.



Rule 28-106.201 Initiation of Proceedings

» Adds new subsection (4) to provide that specifically-named
persons who are the subject of the agency’s proposed action
may become a party to the proceeding by entering an
appearance as a respondent and describing how their substantial
Interests are being determined.

= Simjlar to former Rule 28-106.205(3) and referenced in amended
Rule 28-106.205(4).

»/Examples of such specifically-named persons include the
applicant or bidder named in the agency’s notice of decision or
iIntended decision that is the subject of a petition for hearing.

» Provides that such party is a respondent and may raise issues in
support of the agency’s determination or defenses to the
allegations in the petition.



Rule 28-106.204 Motions (Duty to Confer)

» Revises the provision governing duty to confer to also require
the movant to indicate whether any party intends to file a
response to the motion.




Rule 28-106.205 Intervention

®» Requires an intervenor who seeks to raise new issues to also
iInclude the information required by Rule 28-106.201(2)(c)-(9)
(prescribing contents of petition).

= This information includes: a statement of all disputed issues of
material fact, a concise statement of ultimate facts, a
statement of the specific rules or statutes that require reversal
or modification of the agency’s position, and a statement of
relief sought.




Rule 28-106.205 Intervention—cont’d.

» Consistent with case law, provides that intervention is in
subordination to, and in recognition of, the main
proceeding, unless otherwise ordered by the presiding
officer.

» Revises Subsection (3) (now (4)) to reference the
rocess by which a specifically-named person may
become a party— as opposed to an intervenor. See
Rule 28-106.201(4).



Rule 28-106.2115 Motions to Disqualify

= New rule prescribes the process to be used and the
standards for evaluating a motion to disqualify a presiding
officer. Much of the text mirrors the provisions of the Rules of
Judicial Administration (RJA) governing such motions, while

adjusting the process to comport with the time frames in
ction 120.569(2)(a), F.S.




Rule 28-106.213 Evidence

®» Requires a party seeking to offer testimony by telephone to
advise the presiding officer at least 5 days prior to the date
noticed for the final hearing.




Rule 28-106.214 Recordation

» Establishes a procedure for the use of interpreters and
translators.



Rule 28-106.217 Exceptions and Responses

» Revises rule to require that service of exceptions and
responses be made in accordance with Rule 28-106.110.

= Still has the effect of requiring service by e-mail if the address
of record includes an e-mail address.




Part Il Proceedings and Hearings Not Involving
Disputed Issues of Material Fact

» Generally makes changes, where appropriate, to conform to
similar rules in Part Il, Hearings Involving Disputed Issues of
Material Fact.




Rule 28-106.3015 Amendment of Petitions

» Adds new rule establishing procedures for amendment of
petitions in informal proceedings.

= Similar to Rule 28-106.202, governing amendments to petitions
In proceedings involving disputed issues of fact.




Rule 28-106.3016 Intervention

= Adds new rule governing intervention in proceedings not
iInvolving disputed issues of fact.

= Similar to Rule 28-106.205, governing intervention in
proceedings involving disputed issues of fact.




Rule 28-106.302 Notice of Proceeding

= More closely aligns the Rule to requirements of Section
120.57(2), Florida Statutes.



Rule 28-106.303 Motions (Duty to Confer)

» Conforms to Rule 28-106.204 and requires that the motion
state whether any party intends to file a response to the
motion.




Rule 28-106.3045 Discovery

= New rule governing discovery in informal proceedings.

= Similar to the rule governing discovery in formal
proceedings.

» New slide



Rule 28-106.305 Conduct of Proceedings

» Makes minor editorial changes.

®» Removes references to bifurcating the proceeding.



Rule 28-106.306 Recordation

®» Requires the agency to give notice of the method of
recordation not later that 7 days before the scheduled
commencement of the final hearing. Generally consistent
with the existing requirement for formal proceedings in Rule
28-106.214(2).




Rule 28-106.307 Post-Hearing Submittals

®» Repeals this provision, as it does not appear to be authorized.

= The only authority for proposed findings of fact and orders is
found in Section 120.57(1)(b), relating to formal proceedings.



Rule 28-106.501 Emergency Action

» Repealed because it paraphrases the statute.

» The statute requires that administrative proceedings be
“promptly instituted and acted upon’ after the
emergency suspension, limitation or restriction of a
ligense. The current rule requires that administrative

roceedings be instituted “within 20 days.”

» New slide



Rule 28-110.002 Definitions

» Updates cross-references to the statutes.

» New slide



Rule 28-110.003 Notice of Protest

» Clarifies that the notice of protest is to be filed with the
agency clerk, unless otherwise designhated by the
solicitation.

» Makes minor editorial changes.

» New slide



Rule 28-110.005 Bond

» Clarifies that a protest bond is due at the time of filing a
formal written protest.

» Makes changes to the protest bond form to simplify the form
remove references to exceptional purchases, which are
urcommon.




SOME OF THE KEY CHANGES

» Describing whether agency accepts filing by e-mail vs
Requiring agency to implement E-filing

= New Requirements for Qualified Representatives
» Requiring Notice of Rights to advise of Extension of Time

» Requiring Motion to state whether other party will file a
response

= New Rule Governing Disqualification
= Requiring service by 5 p.m.
» Repealing rule re post hearing submittals in informals



SUGGESTIONS STILL UNDER CONSIDERATION

» Rule 28-106.112 Notice of agency final orders; standards;
grounds to vacate and reissue agency final orders for lack of
notice.




SUGGESTIONS CONSIDERED BUT NOT
RECOMMENDED

» Motions for reconsideration or rehearing (as at PSC).

= Changing filing deadline from 5:00 p.m. to midnight to
conform to RJAs.

service by DOAH (authorizing legislation not enacted).

Extending from 7 days to 10 days the time for filing a
response to motions.

= Authorizing replies to responses to motions



SUGGESTIONS CONSIDERED BUT NOT
RECOMMENDED

» Defining “good cause” for continuances.

®» Requiring a continuance to be granted if agreed to by
all parties.

Defining “Notice of Intended Decision” to include
constructive notice by publication

= Prescribing time limit for remand to DOAH.



SUGGESTIONS CONSIDERED BUT NOT
RECOMMENDED

» Specifying conseguences of violations of rules

= Requiring non-lawyers seeking be QRs to disclose
whether they have been convicted of a crime involving
dishonesty or moral turpitude.

» Providing advance notice of proposed emergency
orders to affected persons



SPECIAL THANKS TO THOSE WHO SUBMITTED
SUGGESTIONS

= Fred Aschauer = Melinda Butler

= Chris Bryant = Douglas Dolan

» ALJ Gary Early

=» | aura Gaffney » B”ttany Gl’lffln

= Mike Glazer = Alyssa Lathrop

» Keith Hetrick » Wendy Loquasto
= David Miller » G Mort

» Fric Miller _regg olnein

= ALJ John Newton = Bill Roberts

= Richard Shoop » | ouise St. Laurent
= ALJ Suzanne Van Wyk » Jacek Stramski

K walk
= Karen Walker » Kathleen Toolan

» Craig Varn
» Adrienne Vining



PROCESS GOING FORWARD

» October 30 Draft distributed for comments.

= Next (final?) committee meeting is November 2019.

= Final Report to ALS Executive Council.

ALS Recommendation to Administration Commission.




ANY AMENDMENTS MUST BE FORMALLY ADOPTED

» REMINDER: As in 2013, any amendments to the Uniform
Rules must be formally proposed and adopted by the
Administration Commission before they may become
effective.






