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LONG-RANGE PLANNING RETREAT
February 22, 2008

AGENDA

RECONSIDERATION OF LEGISLATIVE LOBBYING
POSITIONS (ATTACHMENT 1)

The section’s legislative lobbying positions expire in 2008.
We have been rolling them over every two years for a while.

Discussion and consideration of whether the current positions
should be changed (additions, deletions, or modifications) or
whether same positions should be renewed for another two-
year period.

DISCUSSION OF POSSIBILITIES FOR VOLUNTEER
LAWYER PROGRAM FOR AGENCY FOR PERSONS
WITH DISABILITIES DOAH PROCEEDINGS

Allen Grossman to lead discussion.

LONG-RANGE PROJECT TO ASSESS AND
RECOMMEND CHANGES TO APPELLATE RULES
RELATED TO ADMINISTRATIVE PROCEEDINGS

A. Uniform Citation System rule for Florida
Administrative Agencies (Fla. R. App. P. 9.800(d))
(ATTACHMENT 2)

B. Judicial Review of Administrative Action -- Stays (Fla.

R. App. P. 9.190(¢) (ATTACHMENT 3)

C. Judicial Review of Administrative Action — The Record
(Rule 9.190(c) (ATTACHMENT 3)

OPEN FLOOR FOR SUGGESTIONS AND DISCUSSION
OF OTHER LONG-RANGE PLANNING PROJECTS
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ATTACHMENT 1

Administrative Law Section
July 28, 2006

1. Opposes any amendment to Chapter 120, Florida Statutes, or other legislation, that
undermines the rule-making requirements of the Administrative Procedure Act by
allowing statements of agency policy without formal rule-making.

2. Opposes any amendment to Chapter 120, Florida Statutes, or other legislation to
deny, limit or restrict points of entry to administrative proceedings under Chapter 120,
Florida Statutes, by substantially affected persons.

3. Opposes exemptions or exceptions to the Administrative Procedure Act, but otherwise

supports a requirement that any exemption or exception be included within Chapter
120, Florida Statutes.

4. Supports voluntary use of mediation to resolve matters in administrative proceedings
under Chapter 120, Florida Statutes, and supports confidentiality of discussions in
mediation; but opposes mandatory mediation and opposes imposition of involuntary
penalties associated with mediation.

5. Supports uniformity of procedures in administrative proceedings under Chapter 120,
Florida Statutes, and supports modification of such procedures only through amendment
of or exceptions to the Uniform Rules of Procedure.

6. Opposes amendment to Chapter 120, Florida Statutes, that limits, restricts, or
penalizes full participation in the administrative process, in the absence of compelling
justification or non-anecdotal evidence which demonstrates that the existing provisions

of law are not adequately protecting the administrative due process rights of all
participants.
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ATTACHMENT 2

RULE 9.800. UNIFORM CITATION SYSTEM

This rule applies to all legal documents, including court opinions. Except for citations to
case reporters, all citation forms should be spelled out in full if used as an integral part of
a sentence either in the text or in footnotes. Abbreviated forms as shown in this rule
should be used if the citation is intended to stand alone either in the text or in footnotes.
(a) Florida Supreme Court.

(1) 1846-1886: Livingston v. L’Engle, 22 Fla. 427 (1886).

(2) Fenelon v. State, 594 So. 2d 292 (Fla. 1992).

(3) For recent opinions not yet published in the Southern Reporter, cite to Florida Law
Weekly: Traylor v. State, 17 Fla. L. Weekly S42 (Fla. Jan. 16, 1992). If not therein, cite
to the slip opinion: Medina v. State, No. SC00- 280 (Fla. Mar. 14, 2002).

(b) Florida District Courts of Appeal.

(1) Sotolongo v. State, 530 So. 2d 514 (Fla. 2d DCA 1988); Buncayo v. Dribin, 533 So.
2d 935 (Fla. 3d DCA 1988).

(2) For recent opinions not yet published in Southern Reporter, cite to Florida Law
Weekly: Myers v. State, 16 Fla. L. Weekly D1507 (Fla. 4th DCA June 5, 1991). If not
therein, cite to the slip opinion: Fleming v. State, No. 1D01-2734 (Fla. 1st DCA Mar. 6,
2002).

(c) Florida Circuit Courts and County Courts.

(1) Whidden v. Francis, 27 Fla. Supp. 80 (Fla. 11th Cir. Ct. 1966).

(2) State v. Alvarez, 42 Fla. Supp. 83 (Fla. Dade Cty. Ct. 1975).

(3) For opinions not published in Florida Supplement, cite to Florida Law Weekly: State
v. Campeau, 16 Fla. L. Weekly C65 (Fla. 9th Cir. Ct. Nov. 7, 1990). If not therein, cite
to the slip opinion: State v. Campeau, No. 90-4363 (Fla. 9th Cir. Ct. Nov. 7, 1990).

(d) Florida Administrative Agencies. (Cite if not in Southern Reporter.)

(1) For decisions of the Public Employees Relations Commission: Indian River Educ.
Ass’nv. School Bd., 4 F.P.ER. 14262 (1978).

(2) For decisions of the Florida Public Service Commission: In re Application of Tampa
Elec. Co., 81 F.P.S.C. 2:120 (1981).

(3) For decisions of all other agencies: Insurance Co. v. Department of Ins., 2 F.A.L.R.
648-A (Fla. Dept. of Insurance 1980).

(e) Florida Constitution. (Year of adoption should be given if necessary to avoid
confusion.)

Art. V, § 3(b)(3), Fla. Const.

(P) Florida Statutes (Official).

§ 350.34, Fla. Stat. (1973).

§ 120.53, Fla. Stat. (Supp. 1974).

(g) Florida Statutes Annotated. (To be used only for court-adopted rules, or references
to other nonstatutory materials that do not appear in an official publication.)

32 Fla. Stat. Ann. 116 (Supp. 1975).

(h) Florida Laws. (Cite if not in Fla. Stat. or if desired for clarity or adoption reference.)
(1) After 1956: Ch. 74-177, § 5, at 473, Laws of Fla.

(2) Before 1957: Ch. 22000, Laws of Fla. (1943).

(i) Florida Rules.

Fla. R. Civ. P. 1.180.
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Fla. R. Jud. Admin. 2.035.

Fla. R. Crim. P. 3.850.

Fla. R. Work. Comp. P. 4.113.

Fla. Prob. R. 5.120.

Fla. R. Traf. Ct. 6.165.

Fla. Sm. Cl. R. 7.070.

Fla. R. Juv. P. 8.070.

Fla. R. App. P. 9.100.

Fla. R. Med. 10.100.

Fla. R. Arb. 11.010.

Fla. Fam. L. R. P. 12.010.

Fla. Admin. Code R. 62D-2.014.

R. Regulating Fla. Bar 4-1.10.

Fla. Bar Found. By-Laws, art. 2.19(b).

Fla. Bar Found. Charter, art. III, §3.4.

Fla. Bar Integr. R., art. XI, §11.09.

Fla. Jud. Qual. Comm’n R. 9.

Fla. Std. Jury Instr. (Civ.) 6.4(c).

Fla. Std. Jury Instr. (Crim.) 2.03.

Fla. Std. Jury Instr. (Crim.) Robbery.

Fla. Stds. Imposing Law. Sancs. 9.32(a).

Fla. Bar Admiss. R. 3-23.1.

(i) Florida Attorney General Opinions.

Op. Att’y Gen. Fla. 73-178 (1973).

(k) United States Supreme Court.

Sansone v. United States, 380 U.S. 343 (1965).

(Cite to United States Reports, if published therein; otherwise cite to Supreme Court
Reporter, Lawyer’s Edition, or United States Law Week, in that order of preference. For
opinions not published in these reporters, cite to Florida Law Weekly Federal: California
v. Hodari D., 13 Fla. L. Weekly Fed. S249 (U.S. Apr. 23, 1991).

(/) Federal Courts of Appeals.

Gulf Oil Corp. v. Bivins, 276 F.2d 753 (5th Cir. 1960).

For opinions not published in the Federal Reporter, cite to Florida Law Weekly Federal:
Cunningham v. Zant, 13 Fla. L. Weekly Fed. C591 (11th Cir. March 27, 1991).

(m) Federal District Courts.

Pugh v. Rainwater, 332 F. Supp. 1107 (S.D. Fla. 1971).

For opinions not published in the Federal Supplement, cite to Florida Law Weekly
Federal: Wasko v. Dugger, 13 Fla. L. Weekly Fed. D183 (S.D. Fla. Apr. 2, 1991).

(n) United States Constitution. Art. IV, § 2, cl. 2, U.S. Const. Amend. V, U.S. Const.
(0) Other Citations. When referring to specific material within a Florida court’s opinion,
pinpoint citation to the page of the Southern Reporter where that material occurs is
optional, although preferred. All other citations shall be in the form prescribed by the
latest edition of The Bluebook: A Uniform System of Citation, The Harvard Law Review
Association, Gannett House, Cambridge, MA 02138. Citations not covered in this rule or
in The Bluebook shall be in the form prescribed by the Florida Style Manual published
by the Florida State University Law Review, Tallahassee, FL 32306.
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(p) Case Names. Case names shall be underscored (or italicized) in text and in footnotes.

Committee Notes

1977 Adoption. This rule is new and is included to standardize appellate practice and
ease the burdens on the courts. It is the duty of each litigant and counsel to assist the
judicial system by use of these standard forms of citation. Use of these citation forms,
however, has not been made mandatory.

1992 Amendment. Rule 9.800 was updated to reflect changes in the available reporters.
Additionally, the citations to new rules have been added and citations to rules no longer
in use have been deleted.
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ATTACHMENT 3

RULE 9.190. JUDICIAL REVIEW OF ADMINISTRATIVE ACTION

(a) Applicability. Judicial review of administrative action shall be governed by the
general rules of appellate procedure except as specifically modified herein.

(b) Commencement.

(1) An appeal from final agency action as defined in the Administrative Procedure Act,
chapter 120, Florida Statutes, or other administrative action for which judicial review is
provided by general law shall be commenced in accordance with rule 9.110(c).

(2) Review of non-final agency action, including non-final action by an administrative
law judge, under the Administrative Procedure Act shall be commenced by filing a
petition for review in accordance with rules 9.100(b) and (c).

(3) Review of quasi-judicial decisions of any administrative body, agency, board, or
commission not subject to the Administrative Procedure Act shall be commenced by
filing a petition for certiorari in accordance with rules 9.100(b) and (c), unless judicial
review by appeal is provided by general law.

(¢) The Record.

(1) Generally. As further described in this rule, the record shall include only materials
furnished to and reviewed by the lower tribunal in advance of the administrative action to
be reviewed by the court.

(2) Review of Final Action Pursuant to the Administrative Procedure Act.

(A) In an appeal from any proceeding conducted pursuant to section 120.56 (rule
challenges) or sections 120.569 (decisions which affect substantial interests) and
120.57(1), Florida Statutes (decisions which affect substantial interests involving
disputed material facts), the record shall consist of all notices, pleadings, motions, and
intermediate rulings; evidence admitted; those matters officially recognized; proffers of
proof and objections and rulings thereon; proposed findings and exceptions; any decision,
opinion, order, or report by the presiding officer; all staff memoranda or data submitted to
the presiding officer during the hearing or prior to its disposition, after notice of
submission to all parties, except communications by advisory staff as permitted under
section 120.66(1), Florida Statutes, if such communications are public records; all matters
placed on the record after an ex parte communication; and the official transcript.

(B) In an appeal from any proceeding pursuant to sections 120.569 (decisions which
affect substantial interests) and 120.57(2), Florida Statutes (decisions which affect
substantial interests involving no disputed issue of material fact), the record shall consist
of the notice and summary of grounds; evidence received; all written statements
submitted; any decisions overruling objections; all matters placed on the record after an
€x parte communication; the official transcript; and any decision, opinion, order, or report
by the presiding officer.

(C) In an appeal from any proceeding pursuant to section 120.565, Florida Statutes
(declaratory statements), the record shall consist of the petition seeking a declaratory
statement and any pleadings filed with the agency; all notices relating to the petition
published in the Florida Administrative Weekly; the declaratory statement issued by the
agency or the agency’s denial of the petition; and all matters listed in subdivision
(eX2)(A) or (c)(2)(B) of this rule, whichever is appropriate, if a hearing is held on the
declaratory statement petition.
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(D) In an appeal from any proceeding pursuant to section 120.574, Florida Statutes
(summary proceeding), the record shall consist of all notices, pleadings, motions, and
intermediate rulings; evidence received; a statement of matters officially recognized;
proffers of proof and objections and rulings thereon; matters placed on the record after an
€x parte communication; the written decision of the administrative law judge presiding at
the final hearing; and the official transcript of the final hearing,

(E) In an appeal from a rule adoption pursuant to sections 120.54 (rule adoption) and
120.68(9), Florida Statutes, in which the sole issue presented by the petition is the
constitutionality of a rule and there are no disputed issues of fact, the record shall consist
only of those documents from the rulemaking record compiled by the agency that
materially address the constitutional issue. The agency’s rulemaking record consists of
all notices given for the proposed rule; any statement of estimated regulatory costs for the
rule; a written summary of hearings on the proposed rule; the written comments and
responses to written comments as required by sections 120.54 (rule adoption) and
120.541, Florida Statutes (statement of estimated regulatory costs); all notices and
findings made pursuant to section 120.54(4), Florida Statutes (adoption of emergency
rules); all materials filed by the agency with the Administrative Procedures Committee
pursuant to section 120.54(3), Florida Statutes (rule adoption procedure); all materials
filed with the Department of State pursuant to section 120.54(3), Florida Statutes (rule
adoption procedure); and all written inquiries from standing committees of the legislature
concerning the rule.

(3) Review of Non-Final Action Pursuant to the Administrative Procedure Act. The
provisions of rules 9.100 and 9.220 govern the record in proceedings seeking review of
non-final administrative action.

(4) Review of Administrative Action Not Subject to the Administrative Procedure
Act. In proceedings seeking review of administrative action not governed by the
Administrative Procedure Act, the clerk of the lower tribunal shall not be required to
prepare a record or record index. The petitioner or appellant shall submit an appendix in
accordance with rule 9.220. Supplemental appendices may be submitted by any party.
Appendices may not contain any matter not made part of the record in the lower tribunal.
() Videotaped Testimony. In any circumstance in which hearing testimony is preserved
through the use of videotape rather than through an official transcript, the testimony from
the videotape shall be transcribed and the transcript shall be made a part of the record
before the record is transmitted to the court.

(6) Modified Record. The contents of the record may be modified as provided in rule
9.200(a)(3).

(d) Attorneys’ Fees.

(1) Attorneys’ Fees. A motion for attorneys’ fees may be served not later than the time
for service of the reply brief and shall state the grounds on which the recovery is sought,
citing all pertinent statutes.

(2) Disputes As To Amount. If the court decides to award attorneys’ fees, the court may
cither remand the matter to the lower tribunal or to the administrative law judge for
determination of the amount, or refer the matter to a special magistrate.

(3) Review. Review of orders entered by the lower tribunal or the administrative law
judge under this rule shall be by motion filed in the court within 30 days of rendition of
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the order. Objections to reports of special magistrates shall be filed with the court within
30 days after the special magistrate’s report is filed with the court.

(e) Stays Pending Review.

(1) Effect of Initiating Review. The filing of a notice of administrative appeal or a
petition seeking review of administrative action shall not operate as a stay, except that
such filing shall give rise to an automatic stay as provided in rule 9.310(b)(2) or when
timely review is sought of an award by an administrative law judge on a claim for birth-
related neurological injuries.

(2) Application for Stay Under the Administrative Procedure Act.

(A) A party seeking to stay administrative action may file a motion either with the lower
tribunal or, for good cause shown, with the court in which the notice or petition has been
filed. The filing of the motion shall not operate as a stay. The lower tribunal or court
may grant a stay upon appropriate terms. Review of orders entered by lower tribunals
shall be by the court on motion.

(B) When an agency has ordered emergency suspension, restriction, or limitation of a
license under section 120.60(6), Florida Statutes, a licensee may file with the reviewing
court a motion for stay on an expedited basis. The court may issue an order to show
cause and, after considering the agency’s response, if timely filed, grant a stay on
appropriate terms.

(C) When an agency has suspended or revoked a license other than on an emergency
basis, a licensee may file with the court a motion for stay on an expedited basis. The
agency may file a response within 10 days of the filing of the motion, or within a shorter
time period set by the court. Unless the agency files a timely response demonstrating
that a stay would constitute a probable danger to the health, safety, or welfare of the state,
the court shall grant the motion and issue a stay.

(D) When an order suspending or revoking a license has been stayed pursuant to
subdivision (2)(C), an agency may apply to the court for dissolution or modification of
the stay on grounds that subsequently acquired information demonstrates that failure to
dissolve or modify the stay would constitute a probable danger to the public health,
safety, or welfare of the state.

(3) Application for Stay or Supersedeas of Other Administrative Action. A party
seeking to stay administrative action, not governed by the Administrative Procedure Act,
shall file a motion in the lower tribunal, which shall have continuing jurisdiction, in its
discretion, to grant, modify, or deny such relief. A stay pending review may be
conditioned on the posting of a good and sufficient bond, other conditions, or both.
Review of orders entered by lower tribunals shall be by the court on motion.

(4) Duration. A stay entered by a lower tribunal or a court shall remain in effect during
the pendency of all review proceedings in Florida courts until a mandate issues, unless
otherwise modified or vacated.

Committee Notes
1996 Amendment. Appeals which fall within the exception included in subdivision
(b)(3) are commenced in accordance with subdivision (b)(1). Therefore, administrative

action by appeal in a circuit court, if prescribed by general law, is commenced pursuant
to subdivision (b)(1). Unless review of administrative action in circuit court is prescribed
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by general law to be by appeal, review in circuit court is by petition for an extraordinary
writ commenced pursuant to subdivision (b)(3). See Board of County Commissioners v.
Snyder, 627 So.2d 469 (Fla. 1993); Grace v. Town of Palm Beach, 656 S0.2d 945 (Fla.
4th DCA 1995). Subdivision (b)(3) supersedes all local government charters, ordinances,
rules and regulations which purport to provide a method of review in conflict herewith.
Subdivision (c) was adopted to identify more clearly what constitutes the record in
appeals from administrative proceedings. Several sections of the Florida Administrative
Procedure Act, as revised in 1996, specifically state what shall constitute the record in
certain types of proceedings, and this rule incorporates that statutory language. The rule
makes clear that the record shall include only materials that were furnished to and
reviewed by the lower tribunal in advance of the administrative action to be reviewed.
The intent of this statement is to avoid the inclusion of extraneous materials in the record
that were never reviewed by the lower tribunal.

Subdivision (c)(2)(A) is based on provisions of section 120.57(1)(f), Florida Statutes.
This subdivision of the rule governs the record from proceedings conducted pursuant to
section 120.56 and sections 120.569 and 120.57(1), Florida Statutes. This is because
section 120.56(1)(e), Florida Statutes, states that hearings under section 120.56, Florida
Statutes, shall be conducted in the same manner as provided by sections 120.569 and
120.57, Florida Statutes.

Subdivision (c)(2)(B) lists the provisions of section 120.57(2)(b), Florida Statutes.
Subdivision (c)(2)(B)(vii), which refers to “any decision, opinion, order, or report by the
presiding officer,” was added by the committee to the list of statutory requirements.
Subdivision (c)(2)(C) addresses the record on appeal from declaratory statement requests
pursuant to section 120.565, while subdivision (c)(2)(D) lists the provisions of section
120.574(2)(d), Florida Statutes. Subdivision (c)(2)(E) of the rule addresses proceedings
governed by sections 120.54 and 120.68(9), Florida Statutes. The definition of the
rulemaking record tracks language in section 120.54(8), Florida Statutes.

Subdivision (c)(3) makes clear that rules 9.100 and 9.220 govern the record in
proceedings seeking review of non-final administrative action, while subdivision (c)4)
governs the record in administrative proceedings not subject to the Administrative
Procedure Act.

Subdivision (c)(5) states that if videotape is used to preserve hearing testimony, the
videotape shall be transcribed before the record is transmitted to the court.

Subdivision (d) was adopted to conform to the 1996 revisions to the Administrative
Procedure Act. Recoupment of costs is still governed by rule 9.400.

2000 Amendment. Subdivision (¢) was added to address stays pending judicial review of
administrative action. Ordinarily, application for a stay must first be made to the lower
tribunal, but some agencies have collegial heads who meet only occasionally. If a party
can show good cause for applying initially to the court for a stay, it may do so. When an
appeal has been taken from a license suspension or revocation under the Administrative
Procedure Act, good cause for not applying first to the lower tribunal is presumed.
Subdivision (e)(2)(B) deals with stays of orders which suspend licenses on an emergency
basis. Before entering an emergency suspension order, the agency must make a finding
that immediate suspension is necessary to protect the public health, safety, or welfare. §
120.60(6), Fla. Stat. (1999). In effect, the agency makes a finding that would be
sufficient to defeat issuance of the “stay as a matter of right” contemplated by section
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120.68(3), Florida Statutes. The agency’s finding is subject to judicial review, however,
on application for a stay under subdivision (e)(2)(B). Absent an emergency suspension
order, the court grants a stay as of right in Administrative Procedure Act license
suspension and revocation cases unless the licensing agency makes a timely showing that
a stay “would constitute a probable danger to the health, safety, or welfare of the

state.” § 120.68(3), Fla. Stat. (1999). The court can shorten the 10 day period specified in
subdivision (€)(2)(c). If the court stays a non-emergency suspension or revocation, the
licensing agency can move to modify or dissolve the stay on the basis of material
information that comes to light after the stay is issued. Nothing in subdivision (¢)
precludes licensing agencies from making suspension or revocation orders effective 30
days after entry, granting stays pending judicial review, or taking other steps to
implement section 120.68(3), Florida Statutes.

2004 Amendment. Subdivision (e)(2)(C) was amended to clarify that the ten days (or
shorter period set by the court) within which the agency has to respond runs from the

filing of the motion for stay. See Ludwig v. Dept. of Health, 778 So. 2d 531 (Fla. 1st
DCA 2001).
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RULE 9.200. THE RECORD

(a) Contents.

(1) Except as otherwise designated by the parties, the record shall consist of the original
documents, exhibits, and transcript(s) of proceedings, if any, filed in the lower tribunal,
€xcept summonses, praecipes, subpoenas, returns, notices of hearing or of taking
deposition, depositions, other discovery, and physical evidence. The record shall also
include a progress docket.

(2) In family law, juvenile dependency, and termination of parental rights cases, and
cases involving families and children in need of services, the record shall include those
items designated in subdivision (a)(1) except that the clerk of the lower tribunal shall
retain the original orders, reports and recommendations of magistrates or hearing officers,
and judgments within the file of the lower tribunal and shall include copies thereof within
the record.

(3) Within 10 days of filing the notice of appeal, an appellant may direct the clerk to
include or exclude other documents or exhibits filed in the lower tribunal. The directions
shall be substantially in the form prescribed by rule 9.900(f). If the clerk is directed to
transmit less than the entire record or a transcript of trial with less than all of the
testimony, the appellant shall serve with such direction a statement of the judicial acts to
be reviewed. Within 20 days of filing the notice, an appellee may direct the clerk to
include additional documents and exhibits.

(4) The parties may prepare a stipulated statement showing how the issues to be
presented arose and were decided in the lower tribunal, attaching a copy of the order to
be reviewed and as much of the record in the lower tribunal as is necessary to a
determination of the issues to be presented. The parties shall advise the clerk of their
intention to rely on a stipulated statement in lieu of the record as early in advance of
filing as possible. The stipulated statement shall be filed by the parties and transmitted to
the court by the clerk of the lower tribunal within the time prescribed for transmittal of
the record.

(b) Transcript(s) of Proceedings.

(1) Within 10 days of filing the notice, the appellant shall designate those portions of the
proceedings not on file deemed necessary for transcription and inclusion in the record.
Within 20 days of filing the notice, an appellee may designate additional portions of the
proceedings. Copies of designations shall be served on the court reporter. Costs of the
original and all copies of the transcript(s) so designated shall be borne initially by the
designating party, subject to appropriate taxation of costs as prescribed by rule 9.400. At
the time of the designation, unless other satisfactory arrangements have been made, the
designating party must make a deposit of 1/2 of the estimated transcript costs, and must
pay the full balance of the fee on delivery of the completed transcript(s).

(2) Within 30 days of service of a designation, or within the additional time provided for
under subdivision (b)(3) of this rule, the court reporter shall transcribe and file with the
clerk of the lower tribunal the designated proceedings and shall serve copies as requested
in the designation. In addition to the paper copies, the court reporter shall file with the
clerk of the lower tribunal and serve on the designated parties an electronic copy of the
designated proceedings in a format approved by the supreme court. Ifa designating party
directs the court reporter to furnish the transcript(s) to fewer than all parties, that
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designating party shall serve a copy of the designated transcript(s), in both electronic and
paper form, on the parties within 5 days of receipt from the court reporter. The transcript
of the trial shall be securely bound in consecutively numbered volumes not to exceed 200
pages each, and each page shall be numbered consecutively. Each volume shall be
prefaced by an index containing the names of the witnesses, a list of all exhibits offered
and introduced in evidence, and the pages where each may be found.

(3) On service of a designation, the reporter shall acknowledge at the foot of the
designation the fact that it has been received and the date on which the reporter expects to
have the transcript(s) completed and shall transmit the designation, so endorsed, to the
parties and to the clerk of the appellate court within 5 days of service. If the transcript(s)
cannot be completed within 30 days of service of the designation, the reporter shall
request such additional time as is reasonably necessary and shall state the reasons
therefor. If the reporter requests an extension of time, the court shall allow the parties 5
days in which to object or agree. The appellate court shall approve the request or take
other appropriate action and shall notify the reporter and the parties of the due date of the
transcript(s).

(4) If no report of the proceedings was made, or if the transcript is unavailable, the
appellant may prepare a statement of the evidence or proceedings from the best available
means, including the appellant’s recollection. The statement shall be served on the
appellee, who may serve objections or proposed amendments to it within 10 days of
service. Thereafter, the statement and any objections or proposed amendments shall be
submitted to the lower tribunal for settlement and approval. As settled and approved, the
statement shall be included by the clerk of the lower tribunal in the record.

(¢) Cross-Appeals. Within 20 days of filing the notice, a cross-appellant may direct that
additional documents, exhibits, or transcript(s) be included in the record. If less than the
entire record is designated, the cross-appellant shall serve, with the directions, a
statement of the judicial acts to be reviewed. The cross-appellee shall have 10 days after
such service to direct further additions. The time for preparation and transmittal of the
record shall be extended by 10 days.

(d) Duties of Clerk; Preparation and Transmittal of Record.

(1) The clerk of the lower tribunal shall prepare the record as follows:

(A) The clerk of the lower tribunal shall not be required to verify and shall not charge for
the incorporation of any transcript(s) into the record. The transcript of the trial shall be
incorporated at the end of the record, and shall not be renumbered by the clerk. The
progress docket shall be incorporated into the record immediately after the index.

(B) The remainder of the record, including all supplements and any transcripts other than
the transcript of the trial, shall be consecutively numbered. The record shall be securely
bound in consecutively numbered volumes not to exceed 200 pages each. The cover sheet
of each volume shall contain the name of the lower tribunal and the style and number of
the case.

(2) The clerk of the lower tribunal shall prepare a complete index to the record and shall
attach a copy of the progress docket to the index.

(3) The clerk of the lower tribunal shall certify and transmit the record to the court as
prescribed by these rules; provided that if the parties stipulate or the lower tribunal orders
that the original record be retained, the clerk shall prepare and transmit a certified copy.
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(¢) Duties of Appellant or Petitioner. The burden to ensure that the record is prepared
and transmitted in accordance with these rules shall be on the petitioner or appellant. Any
party may enforce the provisions of this rule by motion.

(f) Correcting and Supplementing Record.

(1) If there is an error or omission in the record, the parties by stipulation, the lower
tribunal before the record is transmitted, or the court may correct the record.

(2) If the court finds the record is incomplete, it shall direct a party to supply the omitted
parts of the record. No proceeding shall be determined, because of an incomplete record,
until an opportunity to supplement the record has been given.

(8) Return of Record. In civil cases, the record shall be returned to the lower tribunal
after final disposition by the court.

Committee Notes

1977 Amendment. This rule replaces former rule 3.6 and represents a complete revision
of the matters pertaining to the record for an appellate proceeding. References in this rule
to “appellant” and “appellee” should be treated as equivalent to “petitioner’” and
“respondent,” respectively. See Commentary, Fla. R. App. P. 9.020. This rule is based in
part on Federal Rule of Appellate Procedure 10(b).

Subdivision (a)(1) establishes the content of the record unless an appellant within 10 days
of filing the notice directs the clerk to exclude portions of the record or to include
additional portions, or the appellee within 20 days of the notice being filed directs
inclusion of additional portions. In lieu of a record, the parties may prepare a stipulated
statement, attaching a copy of the order that is sought to be reviewed and essential
portions of the record. If a stipulated statement is prepared, the parties must advise the
clerk not to prepare the record. The stipulated statement is to be filed and transmitted
within the time prescribed for transmittal of the record. If less than a full record is to be
used, the initiating party must serve a statement of the judicial acts to be reviewed so that
the opposing party may determine whether additional portions of the record are required.
Such a statement is not intended to be the equivalent of assignments of error under
former rule 3.5. Any inadequacy in the statement may be cured by motion to supplement
the record under subdivision (f) of this rule.

Subdivision (a) interacts with subdivision (b) so that as soon as the notice is filed the
clerk of the lower tribunal will prepare and transmit the complete record of the case as
described by the rule. To include in the record any of the items automatically omitted, a
party must designate the items desired. A transcript of the proceedings in the lower
tribunal will not be prepared or transmitted unless already filed, or the parties designate
the portions of the transcript desired to be transmitted. Subdivision (b)(2) imposes on the
reporter an affirmative duty to prepare the transcript of the proceedings as soon as
designated. It is intended that to complete the preparation of all official papers to be filed
with the court, the appellant need only file the notice, designate omitted portions of the
record that are desired, and designate the desired portions of the transcript. It therefore
will be unnecessary to file directions with the clerk of the lower tribunal in most cases.
Subdivision (b)(1) replaces former rule 3.6(d)(2), and specifically requires service of the
designation on the court reporter. This is intended to avoid delays that sometimes occur
when a party files the designation, but fails to notify the court reporter that a transcript is
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needed. The rule also establishes the responsibility of the designating party to initially
bear the cost of the transcript.

Subdivision (b)(2) replaces former rule 3.6(¢). This rule provides for the form of the
transcript, and imposes on the reporter the affirmative duty of delivering copies of the
transcript to the ordering parties on request. Such a request may be included in the
designation. Under subdivision (e), however, the responsibility for ensuring performance
remains with the parties. The requirement that pages be consecutively numbered is new
and is deemed necessary to assure continuity and ease of reference for the convenience of
the court. This requirement applies even if 2 or more parties designate portions of the
proceedings for transcription. It is intended that the transcript portions transmitted to the
court constitute a single consecutively numbered document in 1 or more volumes not
exceeding 200 pages each. If there is more than 1 court reporter, the clerk will renumber
the pages of the transcript copies so that they are sequential. The requirement of a
complete index at the beginning of each volume is new, and is necessary to standardize
the format and to guide those preparing transcripts.

Subdivision (b)(3) provides the procedures to be followed if no transcript is available.
Subdivision (c) provides the procedures to be followed if there is a cross-appeal or cross-
petition.

Subdivision (d) sets forth the manner in which the clerk of the lower tribunal is to prepare
the record. The original record is to be transmitted unless the parties stipulate or the lower
court orders the original be retained, except that under rule 9.140(d) (governing criminal
cases), the original is to be retained unless the court orders otherwise.

Subdivision (e) places the burden of enforcement of this rule on the appellant or
petitioner, but any party may move for an order requiring adherence to the rule.
Subdivision (f) replaces former rule 3.6(/). The new rule is intended to ensure that
appellate proceedings will be decided on their merits and that no showing of good cause,
negligence, or accident is required before the lower tribunal or the court orders the
completion of the record. This rule is intended to ensure that any portion of the record in
the lower tribunal that is material to a decision by the court will be available to the court.
It is specifically intended to avoid those situations that have occurred in the past when an
order has been affirmed because appellate counsel failed to bring up the portions of the
record necessary to determine whether there was an error. See Pan American Metal
Prods. Co. v. Healy, 138 S0.2d 96 (Fla. 3d DCA 1962). The rule is not intended to cure
inadequacies in the record that result from the failure of a party to make a proper record
during the proceedings in the lower tribunal. The purpose of the rule is to give the parties
an opportunity to have the appellate proceedings decided on the record developed in the
lower tribunal. This rule does not impose on the lower tribunal or the court a duty to
review on their own the adequacy of the preparation of the record. A failure to
supplement the record after notice by the court may be held against the party at fault.
Subdivision (g) requires that the record in civil cases be returned to the lower tribunal
after final disposition by the court regardless of whether the original record or a copy was
used. The court may retain or return the record in criminal cases according to its internal
administration policies.

1980 Amendment. Subdivisions (b)(1) and (b)(2) were amended to specify that the party
designating portions of the transcript for inclusion in the record on appeal shall pay for
the cost of transcription and shall pay for and furnish a copy of the portions designated
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for all opposing parties. See rule 9.420(b) and 1980 committee note thereto relating to
limitations of number of copies.

1987 Amendment. Subdivision (b)(3) above is patterned after Federal Rule of Appellate
Procedure 11(b).

1992 Amendment. Subdivisions (b)(2), (d)(1)(A), and (d)(1)(B) were amended to
standardize the lower court clerk’s procedure with respect to the placement and
pagination of the transcript in the record on appeal. This amendment places the duty of
paginating the transcript on the court reporter and requires the clerk to include the
transcript at the end of the record, without repagination.

1996 Amendment. Subdivision (a)(2) was added because family law cases frequently
have continuing activity at the lower tribunal level during the pendency of appellate
proceedings and that continued activity may be hampered by the absence of orders being
enforced during the pendency of the appeal.

Subdivision (b)(2) was amended to change the wording in the third sentence from
“transcript of proceedings” to “transcript of the trial” to be consistent with and to clarify
the requirement in subdivision (d)(1)(B) that it is only the transcript of trial that is not to
be renumbered by the clerk. Pursuant to subdivision (d)(1)(B), it remains the duty of the
clerk to consecutively number transcripts other than the transcript of the trial.
Subdivision (b)(2) retains the requirement that the court reporter is to number each page
of the transcript of the trial consecutively, but it is the committee’s view that if the
consecutive pagination requirement is impracticable or becomes a hardship for the court
reporting entity, relief may be sought from the court.

2006 Amendment. Subdivision (a)(2) is amended to apply to juvenile dependency and
termination of parental rights cases and cases involving families and children in need of
services. The justification for retaining the original orders, reports, and recommendations
of magistrate or hearing officers, and judgments within the file of the lower tribunal in
family law cases applies with equal force in juvenile dependency and termination of
parental rights cases, and cases involving families and children in need of services.
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