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From the Chair
by Mary F. Smallwood

In my last column, I indicated that
the Administrative Law Section
would be notifying Section members
of a Special Meeting to be held to con-
sider proposed modifications and ad-
ditions to the Section’s approved leg-
islative positions. After being duly
noticed, that meeting took place on
January 16, 2001, here in Tallahas-
see. I was pleased to see that it was
well attended by representatives of
both private and public entities. The
comments and suggestions received
and questions raised by attendees
were extremely helpful to the Execu-
tive Council members. This was par-
ticularly true because the Adminis-
trative Procedure Act applies to such
a broad spectrum of administrative
proceedings. Because of the substan-

tive statutes that are being imple-
mented, it was helpful to have input
from practitioners in a variety of ar-
eas.

Based on these comments and dis-
cussion at the Special Meeting, the
Executive Council voted to adopt the
following five legislative positions:

Rulemaking:
Opposes any amendment to Chapter
120, Florida Statutes, or other legisla-
tion, that undermines the rulemaking
requirements of the Administrative
Procedure Act by allowing statements
of agency policy without formal
rulemaking.

Points of Entry:
Opposes any amendment to Chapter

120, Florida Statutes, or other legis-
lation, to deny, limit, or restrict points
of entry to administrative proceedings
under Chapter 120, Florida Statutes,
by substantially affected persons.

Exceptions or Exemptions:
Opposes exemptions or exceptions to
the Administrative Procedure Act,
but otherwise supports a requirement
that any exemption or exception be
included within Chapter 120, Florida
Statutes.

Mediation:
Supports voluntary use of mediation
to resolve matters in administrative
proceedings under Chapter 120,
Florida Statutes, and supports confi-
dentiality of discussions in mediation;
but, opposes mandatory mediation
and opposes imposition of involuntary
penalties associated with mediation.

Uniformity of Procedures:
Supports uniformity of procedures in
administrative proceedings under
Chapter 120, Florida Statutes, and

The New and Improved APA:
Three Questions, Three
Answers
by Susan L. Kelsey

A. What is an agency’s “substantive
jurisdiction”?
B. If an agency disagrees with an
ALJ’s ruling on a conclusion of law
outside the agency’s substantive ju-
risdiction, can the agency immedi-
ately seek interlocutory appellate re-
view of that conclusion of law before
entering a final order?
C. How specific must the “specific

powers and duties” delegated to agen-
cies be in order for rulemaking to be
valid?

I. APA Amendments:
Conclusions of Law Outside
Agency’s Substantive
Jurisdiction.
The first two questions listed above
arise from the Florida Legislature’s

Appellate Case Notes ............................... 6
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supports modification of such proce-
dures only through amendment of or
exceptions to the Uniform Rules of
Procedure.

In general, there appeared to be
broad support within the membership
for these changes to the Section’s leg-
islative positions. There was a ques-
tion raised as to whether the Section
should adopt any legislative positions
in light of the potential differences of
opinion on these topics. Admittedly, the
Section’s membership is very diverse,

and the potential for disagreement
does exist. However, the broad support
for these positions suggests that, at
least with respect to the issues ad-
dressed at the Special Meeting, there
is a consensus of the membership.

Clearly, there are certain areas
where it would be difficult, if not im-
possible, to reach such a consensus.
For example, one participant at the
meeting asked whether the Execu-
tive Council had considered adopting
a position on the question of what
statutory authority is necessary or
appropriate for an agency to engage
in rulemaking. While this issue has
undoubtedly been one of the most
pressing topics in administrative law

in recent months, it also engenders a
great deal of controversy. The likeli-
hood of reaching agreement on a leg-
islative position on such an issue is
negligible.

The proposed legislative positions
were submitted to the Board of Gover-
nors and approved at its February 9,
2001, meeting in Tallahassee, Florida.

I would like to personally thank
each and every member of the Sec-
tion who took the time to attend the
Special Meeting or submit written
comments. Each and every one of
those comments was seriously con-
sidered; and I believe the resulting
changes in the draft positions have
clarified and improved the language.
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Chapter 2000-141, Florida Laws:
Administrative Procedural Aspects of the New
Building Code Law — Part II
by Suzanne H. Schmith

Background
The 1998 Legislature passed HB

4181, directing the creation of a
single, statewide building code,
thereby heralding a significant policy
departure from the current system
in which local governments adopt,
amend, interpret and enforce a vari-
ety of minimum building codes. The
1998 law directs the state, through
the Florida Building Commission cre-
ated therein, to develop a single state-
wide building code to be adopted by
state rule. Never before has the
state’s building code been subject to
the Administrative Procedure Act1

and all that it involves. The implica-
tions are broad and perhaps not fully
understood by all the affected parties:
the code is subject to all state
rulemaking requirements, including
review by the Joint Administrative
Procedures Committee (JAPC), and
subject to challenge as a proposed
rule, interpretation through declara-
tory statements and amendment
through the chapter 120 process.

In order to garner support to pass
the 1998 law, the Legislature had to
strike a balance between the need for
uniformity of building regulation and
the desire for flexibility at the local
level. The result is a hybrid state/lo-
cal regulation which poses unique is-
sues for implementation through the
Administrative Procedure Act. Since
its inception in September 1998, the
Florida Building Commission has
worked diligently to develop the
statewide code according to legisla-
tive mandates. The process exposed
the need for further legislative clari-
fication of the application of the Ad-
ministrative Procedure Act to devel-
opment and implementation of the
Florida Building Code. These issues
were addressed during the 2000 Leg-
islative Session through HB 219,
which is now codified as chapter 2000-
141, Florida Laws. This is the second
part of a two-part article exploring
the issues addressed by the Legisla-
ture according to administrative law

topic areas. Part I, which appeared
in the December 2000 issue, dealt
with the complex rulemaking aspects
of chapter 2000-141. Part II explores
other administrative procedural as-
pects, including variances and waiv-
ers, declaratory statements, and li-
censing.

Variances and Waivers
As amended in 1996, the Adminis-

trative Procedure Act requires all
agencies to provide for waiver of, or
variance from, its rules and regula-
tions.2 The intent is to provide relief
from the strict technical require-
ments of the rule based upon the
individual’s set of circumstances.3

Since the Florida Building Code is
adopted by agency rule, the variance
or waiver requirement must also ap-
ply. Under chapter 120, the Florida
Building Commission would be re-
quired to accept, consider and rule
upon petitions for waiver or variance
from the Florida Building Code, a code
which is adopted by state rule, but
which is enforced essentially at the
local level by local building officials.
This is one of the areas of confusion
created by the convergence of locally-
administered building codes with the
state administrative processes.

The commission considered this
issue in February, 2000 at its meet-
ing in Orlando. During the public
comment portion of the meeting, the
commission heard from local build-
ing officials who insisted that the
Florida Building Code is a minimum
code from which there should be no
waivers or variances.4 There was also
some concern about the commission
acting upon such petitions which are
essentially a local issue.5 However,
the commission noted that the code
as drafted contains a provision autho-
rizing building officials to accept al-
ternative methods of compliance with
the intent of the code.6 As a result,
the commission voted to recommend
to the Legislature that petitions for
waiver or variance not be accepted

by the commission and that the ex-
isting “variance” procedure be pre-
served to allow for flexible applica-
tion at the local level of this statewide
regulation.

The commission’s recommenda-
tion was codified by the Legislature
in section 1 of chapter 2000-141, Laws
of Florida, by creating subsection (16)
of section 120.80, Florida Statutes, to
read as follows:

(16) FLORIDA BUILDING
COMMISSION.—

(a) Notwithstanding the provisions
of s. 120.542, the Florida Building
Commission may not accept peti-
tion for waiver or variance and may
not grant any waiver or variance
from the requirements of the
Florida Building Code.

(b) The Florida Building Commis-
sion shall adopt within the Florida
Building Code criteria and proce-
dures for alternative means of com-
pliance with the code or local
amendments thereto, for enforce-
ment by local governments, local
enforcement districts, or other en-
tities authorized by law to enforce
the Florida Building Code. Ap-
peals from the denial of the use of
alternative means shall be heard
by the local board, if one exists, and
may be appealed to the Florida
Building Commission.

In this way, the Legislature addressed
the need to provide flexible applica-
tion of the code for the regulated in-
dustry, design and construction pro-
fessionals, while preserving the local
administration of the statewide code.
This reconciles statewide rule adop-
tion with local administration and
enforcement.

Declaratory Statements
While the Florida Building Com-

mission retained many of the powers
and duties of its predecessor, the

continued...
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Board of Building Codes and Stan-
dards, it was also granted many new
powers and duties by the Legislature
through chapter 98-287, Laws of
Florida. For example, the commis-
sion received the authority to develop
a product approval system7 and an
education and training system8 to
ensure compliance with the new code,
and to hear appeals of local govern-
ment interpretations of the code,9 as
discussed above. The commission re-
tained the Board’s authority to issue
its own interpretations of code docu-
ments and parts of chapter 553,
Florida Statutes; however, that au-
thority, which previously existed as
advisory and binding opinion author-
ity, was transformed in 1998 to de-
claratory statement authority10 to be
more consistent with the Administra-
tive Procedure Act.

The 1998 Legislation created con-
flicts between the commission’s de-
claratory statement authority and
some of its new powers, which were
addressed by the 2000 Legislature
through chapter 2000-141, Laws of
Florida. The first conflict arose in the
area of product approval. The legisla-
tion authorized the commission as
follows:

Upon written application by any
substantially affected person or lo-
cal enforcement agency, issue de-
claratory statements pursuant to
s. 120.565 relating to new technolo-
gies, techniques, and materials
which have been tested where nec-
essary and found to meet the objec-
tives of the Florida Building
Code.11

Further, this language was repeated
in another section of the commission’s
declaratory statement authority.12 The
commission was concerned that this
authority may be used by parties to
circumvent the product approval sys-
tem also under development by the
commission. Because this authority,
as applied to the existing minimum
codes, had been used by the commis-
sion to issue opinions which were not
strictly product approvals,13 the com-
mission recommended its modification
rather than deletion. The Legislature
implemented the commission’s rec-

ommendation by amending the law to
clarify that the declaratory statement
authority is inapplicable to products
required to be approved through the
statewide product approval system.14

A second conflict arose in the area
of hearing appeals from local govern-
ment interpretations of the code. First,
the law granted the commission the
authority to issue declaratory state-
ments regarding the “interpretation,
enforcement, administration or modi-
fication by local governments” of the
Florida Building Code.15 At the same
time, the Legislature revised the stat-
ute to grant the commission the au-
thority to hear appeals regarding the
“interpretation decisions of local build-
ing officials,”16 and the authority to
hear challenges regarding local amend-
ment of the Florida Building Code.17

Realizing that the legislation set up
duplicative methods for reviewing lo-
cal interpretations of and local amend-
ments to the code, the commission re-
quested that the statute be amended
to eliminate the duplication. The Leg-
islature addressed this issue in chap-
ter 2000-141, Laws of Florida, by strik-
ing references to a local government’s
interpretation or modification of the
code in the commission’s declaratory
statement authority.18 Further, the
Legislature clarified that the
commission’s authority to hear appeals
is the exclusive remedy for addressing
local interpretations.19

Finally, on the issue of declaratory
statements, chapter 2000-141, Laws of
Florida, authorizes the commission to
amend the code once a year to incor-
porate its opinions expressed as de-
claratory statements.20 This is a change
from the 1998 law, which limited yearly
amendments to  those which met spe-
cific criteria.21 The purpose of this
change was to address the concerns of
the commission that the declaratory
statement is not an efficient tool to pro-
vide answers to the code user in the
field faced with uncertainty as to the
code’s application to the project at is-
sue. The declaratory statement does
not provide a quick answer and the
project may be upheld, costing thou-
sands of dollars, while the petitioner
waits for the administrative process to
play out. The commission hopes that
code users will be better served by
yearly amendments to the code that
give statewide application to specific in-
terpretations.

Licensing
Finally, the 2000 legislation also

touched on a couple of licensing is-
sues. First, chapter 2000-141, Laws
of Florida, transfers the licensing
function for Special Inspector of
Threshold Buildings from the com-
mission to the appropriate profes-
sional licensing boards. Section 82
strikes the commission’s authority to
establish a qualification program for
special inspectors, while retaining
and refining the duties of the special
inspector during the permitting and
inspection process.22 Sections 37 and
38 create the authority to certify spe-
cial inspectors within the governing
statutes for the Board of Architecture
and Interior Design23 and the Florida
Board of Professional Engineers,24 re-
spectively. This change places the re-
sponsibility for licensing special in-
spectors with the professional
licensing boards, which is more ap-
propriate than with the commission
charged with developing the Florida
Building Code.

Second, the law strikes the
commission’s authority to adopt rules
to establish the product approval sys-
tem, requesting instead a recommen-
dation from the commission for the
2001 Legislative Session.25 This
change creates uncertainty over the
status of the product approval system
and the issue becomes whether the
criteria and procedures for the state’s
product approval system will be es-
tablished in law, where they can be
changed only by the Legislature, or
by commission rule, where they are
subject to the rulemaking procedures
of chapter 120, Florida Statutes. Nei-
ther the 1998 nor the 2000 legisla-
tion directly addressed the issue of
whether the statewide product ap-
proval system would be a licensing
program governed by section 120.60,
Florida Statutes. However, the Ad-
ministrative Procedure Act defines
the term “license” to mean “a fran-
chise, permit, certification, registra-
tion, charter, or similar form of au-
thorization required by law.”26 The
system proposed by the commission
thus far includes certification of prod-
uct evaluation entities, quality assur-
ance agencies, and issuance of cer-
tificates of approval for statewide use
of a product. Without specific exemp-
tion by the Legislature, it is difficult
to see how the system could be con-
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sidered outside of the licensing re-
quirements of the Act. Implementing
such a vast licensing program will
pose significant challenges for the
commission and its staff.

Conclusion
Chapter 2000-141, Laws of

Florida, reconciles the 1998 legisla-
tion, establishing the Florida Build-
ing Commission and directing it to
develop a single statewide building
code, with the various requirements
of the Administrative Procedure
Act. The law exempts the commis-
sion from the variance and waiver
requirements, deferring instead to
the existing system of accepting al-
ternative methods and materials to
achieve the purposes of the code, as
determined at the local level; rec-
onciles conflicts between the
commission’s declaratory statement
and other authorities; and transfers
a licensing function from the com-
mission to two of the state’s profes-
sional licensing boards. Implement-
ing the 1998 legislation has
presented, and will continue to
present, the commission with a
challenge as it adjusts to using the
Administrative Procedure Act to
develop building codes which have
heretofore been within the realm of
local government ordinance. The
commission will face perhaps its
biggest challenge as it implements
the state’s product approval system
within the requirements of the
APA’s licensing provisions. The
commission will follow the 2001
Legislature’s actions with great an-
ticipation and interest.

Endnotes:
1 Ch. 120, Fla. Stat. (2000).
2 §120.542, Fla. Stat. (2000).
3 §120.542(1), Fla. Stat. (2000).
4 See Minutes of the Board Meeting of the
Florida Building Commission, Public Com-
ment Section, February 14, 2000.
5 See Id.
6 §103.7, Florida Building Code.
7 Ch. 98-287, §§46 and 54, 1998 Laws of Fla.
at 2544, 2556.
8 Id, §52, 1998 Laws of Fla. at 2554.
9 Id, §46, 1998 Laws of Fla. at 2543-44.
10 Id.
11 §553.77(1)(c), Fla. Stat. (1999); fn.1.
12 §553.77(3), Fla. Stat. (1999); fn.1.
13 See In the Matter of Edward F. Hubert,
P.E., DCA99-DEC-046, April 20, 1999 (rec-
ognizing a computer software program to
implement the wind design calculation pro-
cedures of section 1606.2 of the Standard
Building Code, 1997 edition).

14 Ch. 2000-141, §79, 2000 Laws of Fla. at
493, 495.
15 Ch. 98-287, §46, 1998 Laws of Fla. at 2543.
16 Id.
17 Id., §40, 1998 Laws of Fla. at 2534.
18 Ch. 2000-141, §79, 2000 Laws of Fla. at
493.
19 Id.
20 Ch. 2000-141, §75, 2000 Laws of Fla. at

485.
21 Ch. 98-287, §40, 1998 Laws of Fla. at 2535-
36.
22 Ch. 2000-141, §82, 2000 Laws of Fla. at
497-98.
23 Id., §37, 2000 Laws of Fla. at 449.
24 Id., §38, 2000 Laws of Fla. at 449-50.
25 Id., §90, 2000 Laws of Fla. at 509-510.
26 §120.52(9), Fla. Stat. (2000).
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APPELLATE CASE NOTES
by Mary F. Smallwood

Adjudicatory Proceedings
Emerald Oaks v. Agency for Health
Care Administration, 25 Fla. L.
Weekly 2595 (Fla. 2d DCA 2000)

AHCA issued a conditional license
to Emerald Oaks, a licensed nursing
home, based on findings that several
patients received deficient care. On
appeal, one of the issues raised was
the proper burden of proof in estab-
lishing whether a patient’s pressure
sore was “unavoidable.”  Emerald
Oaks argued that the burden had been
improperly shifted to the licensee.

The court agreed with the admin-
istrative law judge that the nursing
home had the burden of demonstrat-
ing that the pressure sores were un-
avoidable, citing 42 CFR § 483.25(c).
That provision states that the li-
censed nursing home “must ensure
that” a patient who does not have
pressure sores when they enter the
home “does not develop pressure
sores unless the individual’s clinical
condition demonstrates that they
were unavoidable.”  Based on this lan-
guage, the court held that AHCA only
has the burden of demonstrating that
the patient did not have pressure
sores at the time of admission to the
nursing home and developed such
sores after admission. The licensee,
“in the nature of an affirmative de-
fense,” must then demonstrate that
the sore was unavoidable.

Heburn v. Department of Children
and Families, 25 Fla. L. Weekly 2529
(Fla. 1st DCA 2000)

Heburn applied to the Department
for an exemption under Section
435.04, Fla. Stat., which would have
allowed him to be employed as a men-
tal health counselor at a hospital. He
had previously been convicted of pos-
session of marijuana on school prop-
erty with intent to sell and armed
robbery. Those crimes occurred in
1986 and 1991, respectively. The De-
partment found that Heburn did not
meet the statutory criteria and de-
nied his request.

Section 435.04 requires the indi-
vidual requesting an exemption to
demonstrate by clear and convincing

evidence that he is entitled to the
exemption when considering such
factors as the time elapsed since the
crime, the circumstances surround-
ing the incident, the harm to the vic-
tim, and the history of the individual
since the crime was committed.

After an administrative hearing,
the administrative law judge entered
an order recommending that Heburn
be granted an exemption. He con-
cluded that Heburn had demon-
strated, in consideration of the statu-
tory criteria, that he would not
present a danger if employed in a po-
sition of public trust. The ALJ noted
that Heburn had demonstrated that
he had positively changed his life.

The Department adopted the find-
ings of fact in the recommended or-
der; however, the final order denied
the exemption on the grounds that
“the severity of the offenses and the
amount of time since the petitioner’s
last incarceration” indicated “insuffi-
cient evidence of rehabilitation.”

On appeal, Heburn argued that the
Department had incorrectly rejected
the ALJ’s conclusion without a re-
view of the entire record since it was
an ultimate finding of fact. The tran-
script of the hearing was not a part of
the record on appeal.

The court affirmed the final order
of the Department. It held that the
approval of the exemption was within
the discretion of the Department,
noting that the degree of discretion
involved was at least as great as in
licensing actions. Because the evi-
dence relating to the severity of the
crimes and the length of time elapsed
since incarceration was not in dis-
pute, the court held that the Depart-
ment was not required to review the
transcript of the proceeding before
reversing the recommendation of the
ALJ.

Department of Transportation v.
OHM Remediation Services Corp., 25
Fla. L. Weekly 2682 (Fla. 1st DCA
2000)

The Department filed an appeal
from an order of the administrative
law judge denying the Department’s

request for a protective order. OHM
had challenged the decision of the
Department to award a bid to a com-
petitor and sought to depose counsel
for the Department. On appeal, the
court agreed with the Department
that work product privilege was dis-
positive. The court remanded the
case to DOAH with directions to the
administrative law judge to make a
determination as to (1) whether the
information being sought by OHM
was fact related or opinion related and
(2) whether OHM had need of the in-
formation and was unable to obtain
it elsewhere without undue hardship.

Veal v. Escambia County, 25 Fla. L.
Weekly 2863 (Fla. 1st DCA 2000)

The appellants had challenged a
provision of the Escambia County
land development code as inconsis-
tent with the comprehensive plan.
During the development process for
the code provisions, there was a sig-
nificant amount of correspondence
from the appellants to the County
objecting to the proposal, including
at least one letter that asserted in-
consistency with the comprehensive
plan and stated that the appellants
would be filing a verified petition.
The Department of Community Af-
fairs issued an order in the matter,
which was challenged. Before the Di-
vision of Administrative Hearings,
the County moved to dismiss the pe-
tition for hearing, arguing that the
appellants had failed to give notice to
the County as required by Section
163.3213(3), Fla. Stat. That provision
requires that, as a condition prece-
dent to challenging any land develop-
ment regulation, the “affected person
shall file a petition with the local gov-
ernment . . . outlining the facts on
which the petition is based and the
reasons that the substantially affected
person considers the land develop-
ment regulation to be inconsistent
with the local comprehensive plan.”
The Administrative Law Judge dis-
missed the petition, concluding that
the correspondence between the ap-
pellants and the County did not meet
the requirements of Section
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continued...

163.3213(3).
On appeal, the dismissal was af-

firmed. The court found that the cor-
respondence from the appellants did
not provide “the factual specificity
and particularized reasons contem-
plated by [the statute].”  Judge
Benton dissented. He noted that prior
court decisions regarding a “closely
related statute” had liberally con-
strued the statutory language to grant
broad access to citizens to seek in-
junctive relief against a local govern-
ment to prevent it from approving a
development order that is not consis-
tent with the comprehensive plan
under Section 163.3215. The dissent-
ing decision does not indicate that the
actual language of the two statutory
provisions is slightly different, al-
though the intent of requiring ad-
vance notice to the local government
is clearly similar.

The effect of the majority decision
is apparently to require the petition
filed with the local government to be
very specific in raising factual dis-
putes. While this is also true with
petitions filed pursuant to Section
120.57 now that the pleading require-
ments in administrative cases have
been tightened up, the timing under
Chapter 163 does not allow for amend-
ment of an inadequate petition. Con-
versely, petitioners under Section
120.57 must be allowed at least one
opportunity to amend a deficient pe-
tition.

Wentworth v. Department of Environ-
mental Protection, 25 Fla. L. Weekly
2733 (Fla. 4th DCA 2000)

DEP proposed to grant Wentworth
a sovereignty submerged lands lease
to construct a single-family residen-
tial dock at his property. Regulatory
approval to build the dock was
granted under a noticed general per-
mit. In the letter granting the pro-
prietary approval, the Department
recommended that Wentworth pub-
lish notice of the approval. However,
he decided not to undertake such pub-
lication. After construction of the
dock had commenced, Wentworth’s
neighbors sought to challenge the ap-
proval. Wentworth argued that he did
not have to publish notice because
the dock was being constructed un-
der a noticed general permit.

The Department granted a petition
for hearing filed by the neighbors as

a timely challenge of the authoriza-
tion to use state-owned lands, even
though the construction had already
commenced. After a hearing in the
matter, the Department issued a fi-
nal order allowing construction to
continue.

On appeal, the court wrote prima-
rily to address the timeliness of the
petition challenging the dock. It af-
firmed the Department’s position that
the neighbors’ petition was timely
because Wentworth had failed to pub-
lish notice of the authorization to use
state-owned lands. As the court
noted, the general permit was insuf-
ficient to allow construction to pro-
ceed since sovereignty lands were
involved. There was apparently no
factual dispute that the neighbors
had filed a petition for hearing as
soon as they had actual notice of the
construction and that they had never
received written notice of the
Department’s approval of the project.

Rulemaking
State of Florida v. Miles, 25 Fla. L.
Weekly1082 (Fla. 2000)

After being convicted of DUI/man-
slaughter, Miles appealed his convic-
tion challenging, inter alia, a rule of
the Florida Department of Law En-
forcement (FDLE) which established
blood testing procedures. He argued
that the rule was invalid because it
did not contain adequate methods for
preserving the blood samples prior to
sample analysis.

Section 316.1933, Fla. Stat., grants
FDLE the authority to adopt rules
establishing “satisfactory techniques
or methods” for blood testing. Pursu-
ant to this authority, FDLE adopted
Rule 11D-8.012, which contains re-
quirements for labeling of samples
and a requirement that an anticoagu-
lant be used in the sample. The rule,
however, does not include any proce-
dures for preservation of the samples.
Testimony at the trial level from both
sides clearly established the impor-
tance of sample preservation. In fact,
the State argued that sample preser-
vation was so fundamental to sample
integrity that it did not need to be
set out in the rule.

In State v. Bender, 382 So. 2d 697
(Fla. 1980), the Supreme Court had
upheld the constitutionality of the
“implied consent” law that compels
DUI suspects to submit to testing to

determine blood alcohol levels. The
Court did note in Bender that the
purpose of the implied consent law
was to “ensure reliable scientific evi-
dence for use in future court proceed-
ings,” although it did not specifically
address the validity of the rules. The
Miles court held that this purpose was
not met when the rules failed to pro-
vide adequate procedures for main-
tenance of samples. It cited the trial
evidence that the blood alcohol lev-
els in a sample could be impacted by
failure to properly preserve the
sample. Accordingly, the Court found
the rule to be invalid.

School Board of Broward County v.
Bennett, 25 Fla. L. Weekly 2713 (Fla.
4th DCA 2000)

Bennett and the Broward Parapro-
fessional Association challenged a
policy of the School Board that called
for training of teacher’s aides to per-
form urinary catheterizations on stu-
dents. Section 232.465(2)(a), Fla. Stat.,
authorizes the School Board to assign
“nonmedical assistive personnel” to
perform certain health-related ser-
vices, including “cleaning intermittent
catheterization,” provided that such
personnel are trained and monitored.
Following an administrative hearing,
the ALJ concluded that the School
Board’s training policy constituted a
rule under Section 120.52(15), which
had not been properly adopted.

The court agreed. It rejected ar-
guments by the School Board that re-
quiring it to comply with the APA’s
rulemaking procedures was “exces-
sive judicial micro-management” of
routine job assignments, noting that
the procedure involved risks to both
the students and the school person-
nel performing the procedure. Clearly
the court was not convinced that the
procedure was in any way routine,
nor was the court sympathetic to the
School Board’s arguments that the
rule adoption process was difficult or
time-consuming.

Southwest Florida Water Manage-
ment District v. Save the Manatee
Club, Inc., 25 Fla. L. Weekly 2749
(Fla. 1st DCA 2000)

The Save the Manatee Club case
provided the First District an oppor-
tunity to address the 1999 amend-
ments to Section 120.52(8), Fla. Stat.,
governing the required authority of
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agencies to engage in rulemaking.
Previously, in St. Johns River Water
Management District v. Consolidated-
Tomoka Land Co., 717 So. 2d 72 (Fla.
1st DCA 1998), the court had con-
strued that provision of Chapter 120
to create a “class of powers” test.
Under that test, a rule was valid if it
regulated matters within a class of
powers identified by the Legislature.
Following the decision in the Consoli-
dated-Tomoka case, the Legislature
amended Section 120.52(8) with the
clear intent to limit agencies’
rulemaking authority. The amended
provisions stated that it was not suf-
ficient for a rule to fall within a class
of powers granted to the agency;
rather, it must “implement or inter-
pret the specific powers or duties
granted by the enabling statute.”
Section 120.52(8), Fla. Stat. (empha-
sis added).

Subsequent to the change in Sec-
tion 120.52(8), the Save the Manatee
Club filed a petition with the Division
of Administrative Hearings challeng-
ing certain provisions of Rule 40D-
4.051, Fla. Admin. Code, which cre-
ated exemptions from wetlands
permitting for a variety of activities.
The grounds for the challenge was
that the District did not have specific
statutory authority to adopt permit-
ting exemptions. The Administrative
Law Judge held that the rules were
invalid.

The rule challenge stemmed from
a development which sought approval
to remove a berm between an exist-
ing upland canal system and another
water body. The developer requested
a standard general permit for the
project, asserting that Rule 40D-4.051
established exemptions from permit-
ting for certain developments ap-
proved prior to October 1984. Accord-
ingly, the District took the position
that it would not consider the impacts
on wetlands and wildlife habitat from
the project.

The court agreed with the Admin-
istrative Law Judge that no author-
ity existed for the rule. The District
argued that Section 373.414(9), Fla.
Stat., directed the District to adopt
implementing rules based “primarily
on the existing rules of the depart-

ment and the water management dis-
tricts.”  However, the court relied on
language in the same statutory pro-
vision that stated that permit exemp-
tions could only be adopted where
they did not “allow significant adverse
impacts.”  In construing the 1999
amendment to Section 120.52(8), the
court looked at the dictionary defini-
tion of “specific.”  It concluded that
the intent of the Legislature was that
a rule must be based on an explicit
power or duty set forth in the stat-
ute. In this case, the exemption was
based on whether a project was ap-
proved before a certain date, not
whether it would have a significant
adverse impact. Thus, the court con-
cluded that the exemption was not
based on a specific power or duty
granted to the District.

In dicta, the court noted that rules
may still be more detailed in nature
than the underlying statute, stating:
“The question is whether the statute
contains a specific grant of legislative
authority for the rule, not whether
the grant of authority is specific
enough.”

Public Utilities
Florida Cities Water Company v.
Florida Public Service Commission,
25 Fla. L. Weekly 2599 (Fla. 1st DCA
2000)

Florida Cities Water Company
challenged the manner in which the
Public Service Commission estab-
lished its rate base for water service.
The issue revolved around the deter-
mination of “used and useful” prop-
erty of the utility. That determina-
tion is made by establishing a
percentage in which the denomina-
tor of the fraction is the capacity of
the facility and the numerator is the
customer demand. Both parties
agreed that the denominator should
be the capacity of the plant as per-
mitted by the Department of Envi-
ronmental Protection. However, the
parties disagreed on how to calculate
the numerator. Florida Cities Water
argued that the demand of the plant
should be based on the average daily
flow during the peak month while the
PSC argued that the correct numera-
tor was the annual average daily flow.

The appellate court had previously
rejected the PSC’s use of the annual
average figure, holding that it repre-
sented “a considered break with

agency policy” that was not ad-
equately explained by the agency or
supported by evidence in the record.
Florida Cities Water Company v.
Florida Public Service Commission,
705 So. 2d 620 (Fla. 1st DCA 1998).
The court had remanded the matter
to the PSC for further proceedings.
On remand, the PSC held a hearing
at which it considered evidence from
both sides about the appropriate cal-
culation. It issued an order conclud-
ing that the numerator and denomi-
nator should “match” in the sense
that they should both be based on
annual average flow.

On appeal, the court affirmed the
PSC’s order. It held that the PSC had
sufficiently articulated its basis for
the decision in the second order.
Moreover, it held that the arguments
made by Florida Cities Water essen-
tially requested that the court adopt
its interpretation of the evidence
over the PSC’s interpretation. Accord-
ingly, the court declined to substitute
its judgment for that of the PSC.

Mary F. Smallwood is a partner with
the firm of Ruden, McClosky, Smith,
Schuster & Russell, P.A. in its Talla-
hassee office. She is Chair of the Ad-
ministrative Law Section of The
Florida Bar and a Past Chair of the
Environmental and Land Use Law
Section. She practices in the areas of
environmental, land use, and admin-
istrative law. Comments and ques-
tions may be submitted to
MFS@Ruden.com.

The Florida Bar’s website
(www.FLABAR.org) now offers
members the ability to update their
address by using a form that goes
directly to Membership Records.
This process is not yet interactive
(the information is not updated au-
tomatically) at this time, but ad-
dresses are processed timely. The
address form can be found on the
website through “Find a Lawyer” and
then “Attorney Search.” It can also
be found under “Member Services.”
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recent efforts to “level the playing field”
between state agencies and private liti-
gants. In 1996, it substantially
amended the APA to restrict agency
authority, principally in rulemaking and
in administrative litigation.1 Again in
1999, the Legislature further amended
the APA to reinforce the restrictive
intent of its 1996 amendments. The
1999 amendment has the effect of for-
bidding agencies to reject conclusions
of law outside their particular substan-
tive jurisdiction:

The agency may adopt the recom-
mended order as the final order of the
agency. The agency in its final order
may reject or modify the conclusions
of law over which it has substantive ju-
risdiction and interpretation of ad-
ministrative rules over which it has
substantive jurisdiction.

§ 120.57(1)(l), Fla. Stat. (1999) (empha-
sis added).

Although the modifying phrase “over
which it has substantive jurisdiction”
entered the statute in 1996 (immedi-
ately after the phrase “interpretation
of administrative rules”), the First Dis-
trict refused to interpret it as applying
to both administrative rules and con-
clusions of law. Department of Children
and Families v. Morman, 715 So. 2d
1076, 1077-78 (Fla. 1st DCA 1998)
(Ervin, J., concurring, stating that any
other interpretation would be a “sub-
stantial and profound change” in an
agency’s authority). The 1999 amend-
ment clarified the intended scope of the
1996 amendment by placing the modi-
fying phrase “over which it has sub-
stantive jurisdiction” after both the ref-
erence to administrative rules and the
reference to conclusions of law. See
David M. Greenbaum and Lawrence E.
Sellers, Jr., 1999 Amendments to the
Florida Administrative Procedure Act:
Phantom Menace or Much Ado About
Nothing, 27 Fla. St. U. L. Rev. 499, 520-
21 & n.145 (2000) (final bill analysis
states that the amendment “makes
clear” the scope of the agency’s author-
ity). The First District has subse-
quently recognized the effect of the 1999
amendment. L.B. Bryan & Co. v. School
Board of Broward County, 746 So. 2d
1194, 1197 (Fla. 1st DCA 1999) (describ-
ing the 1999 amendment as “a depar-

NEW AND IMPROVED APA
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ture from the long-standing law of this
state,” although not applicable in that
case because it predated the 1999
amendment).

These amendments to section
120.57 raise two immediate questions.
First, what is an agency’s “substantive
jurisdiction”? Second, may an agency
that disagrees with an ALJ’s conclu-
sions of law outside the agency’s sub-
stantive jurisdiction get immediate
appellate review of that conclusion of
law?

An Agency’s “Substantive Jurisdic-
tion.” The statute does not define “sub-
stantive jurisdiction,” nor does the leg-
islative history expand on the phrase.
Lacking such guidance, the only case
to apply the language after the 1999
amendments employed a common-
sense approach with no discussion. In
L.B. Bryan & Co. v. School Board of
Broward County, 746 So. 2d 1194, 1197
(Fla. 1st DCA 1999), the court noted
that “The School Board of Broward
County obviously lacks substantive ju-
risdiction over the Florida Insurance
Code, especially over those provisions
of the code relating to surplus lines cov-
erage.” (Emphasis added.) This ap-
proach suggests that an agency’s “sub-
stantive jurisdiction” obviously extends
only to the subject matter as to which
the agency has been given regulatory
authority, and stops short of the line
where any other agency’s authority
begins (unless both agencies have been
given authority over the same area).

Concurring in an earlier case inter-
preting the 1996 amendments, Judge
Ervin of the First District adopted a
similar approach while discussing in
general terms the scope of an agency’s
jurisdiction: “An agency clearly has ju-
risdiction over its own rules … . Simi-
larly, an agency has jurisdiction in re-
gard to certain laws which delegate to
it the right to regulate … .” Depart-
ment of Children and Families v.
Morman, 715 So. 2d 1076, 1078 (Fla.
1st DCA 1998) (Ervin, J., concurring).
The dissenter in Morman also dis-
cussed the issue of “substantive juris-
diction,” noting that the “substantive
jurisdiction” of the Department of Chil-
dren and Families must be limited to
its “putative expertise in families and
children, … [and determining] compli-
ance with departmental rules or with
laws the Department administers.” 715
So. 2d at 1079 (Benton, J., dissenting).

Judge Benton’s dissent in Morman
further developed the analysis by de-
scribing what is not within an agency’s
“substantive jurisdiction.” He stated
that procedural questions — in
Morman, determining the facial ad-
equacy of pleadings to give adequate
notice of charges — are the province
of the ALJ and are not within an
agency’s substantive jurisdiction: “The
Legislature has entrusted just this type
of procedural question to administra-
tive law judges, who stand as neutrals
in section 120.57 proceedings … .” Id.
Judge Benton gave the granting of con-
tinuances as another example of a pro-
cedural question outside the agency’s
substantive jurisdiction. Id. He used as
a guideline the question of whether the
issue involves a matter as to which the
“agency as litigant must be held to the
same standards as parties against
whom it is litigating disputed facts.”  Id.

A handful of earlier cases illustrate
the same kind of self-evident limits on
an agency’s “substantive jurisdiction.”
A school board has substantive juris-
diction to determine whether a
teacher’s misconduct impairs the
teacher’s effectiveness in the school
system. Purvis v. Marion County
School Board, 766 So. 2d 492, 498-99
(Fla. 5th DCA 2000). The Department
of Transportation has substantive ju-
risdiction over its own bidding rules.
State Contracting and Engineering
Corp. v. Department of Trans., 709 So.
2d 607, 610 (Fla. 1st DCA 1998). In con-
trast, an agency does not have substan-
tive jurisdiction over procedural and
evidentiary rulings made during a hear-
ing. Florida Power & Light Co. v.
Florida Siting Board, 693 So. 2d 1025,
1028 (Fla. 1st DCA 1997).

Based on the scant authority avail-
able to define “substantive jurisdiction,”
it seems safe to say that a common-
sense, plain meaning approach is ap-
propriate. An agency has substantive
jurisdiction over the subject matter(s)
that the Legislature or Florida Consti-
tution has authorized it to regulate.
The agency has subject matter juris-
diction over its own valid rules and
regulations promulgated to imple-
ment its delegated authority. The
agency lacks substantive jurisdiction
over matters outside that scope, over
matters within the exclusive scope of
another agency’s delegated authority,
and over procedural and evidentiary
issues not peculiar to its own rules

continued...
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and regulations.

ALJ’s Conclusions of Law. The
APA as amended in 1996 and 1999
does not allow an agency that dis-
agrees with an ALJ’s recommended
conclusion of law outside the agency’s
substantive jurisdiction to obtain an
immediate, interlocutory opinion
from an appellate court as to whether
the conclusion of law is correct. Noth-
ing in the statute itself or its legisla-
tive history suggests that the Legis-
lature intended to create or authorize
this interlocutory level of judicial ap-
pellate review in administrative pro-
ceedings, nor to introduce the delay
and expense to private litigants that
such review would create. Rather, the
Legislature intended for finality to
attach to an ALJ’s conclusions of law
on matters of substantive law outside
the agency/litigant’s substantive ju-
risdiction. Section 120.57(1)(l), as
amended in 1999, allows an agency
to reject a conclusion of law only if
that conclusion of law is within the
agency’s substantive jurisdiction.
Thus, faced with an ALJ’s recom-
mended order containing a conclu-
sion of law outside the agency’s sub-
stantive jurisdiction, an agency has
no choice but to adopt the conclusion
of law in the agency’s final order.

The First District, in a recent un-
published order, has denied an
agency’s attempt to obtain interlocu-
tory review of an ALJ’s conclusion of
law outside the agency’s substantive
jurisdiction. Agency for Health Care
Admin. v. Avante, Inc., Case No.
1D00-2673 (“Per Curiam Denied” ren-
dered Dec. 27, 2000 in response to
agency’s petition for review of non-
final administrative action). The is-
sue in Avante was whether the pri-
vate litigant demonstrated good cause
for its untimely request for a hear-
ing. The ALJ concluded in the rec-
ommended order that the litigant
demonstrated sufficient grounds to be
entitled to a hearing, whether the
theory of relief was called excusable
neglect or equitable tolling. The
Agency sought review of the recom-
mended order on the grounds that it
disagreed with what it considered the
ALJ’s conclusion that the two theo-
ries were interchangeable. After full
briefing on both sides, the Court re-
fused to entertain the petition.

Denial of an agency’s petition for

interlocutory review of an ALJ’s rec-
ommended conclusion of law outside
the agency’s substantive jurisdiction
is consistent with longstanding legal
principles. The amended APA neces-
sarily renders such conclusions of law
unreviewable: “Since the 1996 revi-
sions speak only to the authority of
an agency to reject conclusions of law
over which the agency has substan-
tive jurisdiction, other conclusions of
law contained in a recommended or-
der may not be rejected by the agency
and are, for all intents and purposes,
final.” See Stengle & Kiser, Adjudi-
catory Proceedings, at 41.

As has long been the law, the
agency cannot appeal its own final
order. Florida Dept. of Law Enforce-
ment v. Dukes, 484 So. 2d 645, 647
(Fla. 4th DCA 1986) (relying on
Cushing v. Dep’t of Prof. Reg., 416 So.
2d 1197, 1998 (Fla. 3d DCA), rev. de-
nied, 424 So. 2d 761 (Fla. 1982));
Collier County School Bd. v. Steele,
348 So. 2d 1166 (Fla. 1st DCA 1977).
The agency’s lack of authority to ap-
peal its own final order does not, how-
ever, create a right of interlocutory
review. The APA has always re-
stricted review of nonfinal orders of
an ALJ to limited circumstances. The
effect of the 1996 and 1999 amend-
ments to section 120.57(1)(l) is to fur-
ther restrict such review.

Section 120.68(1), Florida Statutes
(1999), permits interlocutory review
of nonfinal administrative orders only
in rare circumstances: “A prelimi-
nary, procedural, or intermediate or-
der of the agency or of an adminis-
trative law judge of the Division of
Administrative Hearings is immedi-
ately reviewable if review of the final
agency decision would not provide an
adequate remedy.” (Emphasis added.)
In accordance with this statute, pre-
vious cases have recognized that an
ALJ’s recommended order is review-
able only under limited circum-
stances. E.g., Florida Comm’n on
Hurricane Loss Projection Methodol-
ogy v. State Dept. of Ins., 716 So. 2d
345, 346 (Fla. 1st DCA 1998). The First
District has noted that “the opportu-
nity to review a nonfinal order ex-
ists only in those cases in which the
court must address an issue imme-
diately to protect a substantial right
that would be lost in the interim.”
Holmes Regional Med. Ctr., Inc. v.
Agency for Health Care Admin., 731

So. 2d 51, 53 (Fla. 1st DCA 1999). See
also State Dep’t of Community Affairs
v. Division of Admin. Hearings, 588
So. 2d 272, 274 (Fla. 1st DCA 1991)
(denying petition for review of
nonfinal order of hearing officer be-
cause review of final order would
provide adequate remedy). In short,
a party must have a legally cogni-
zable and “substantial right,” under
genuine and imminent threat of be-
ing lost, before it may obtain review
of a nonfinal administrative order.
No such right exists merely because
an agency disagrees with a conclu-
sion of law outside its substantive
jurisdiction. An agency’s interlocu-
tory appeal from the recommended
order would merely circumvent the
restrictions of section 120.57(1)(l).
An agency in that situation has no
substantial right at stake, and there-
fore is not entitled to review of the
recommended order.

An additional level of interlocutory
review is improper for the additional
reason that it would introduce sig-
nificant delay and greater expense
in the resolution of a case. That
would directly contravene the
longstanding intent of the APA, and
particularly the intent of the 1996
and 1999 APA amendments, which
were designed to effect a fundamen-
tal restriction on agency power and
to provide an advantage, not an ad-
ditional disadvantage, to private liti-
gants. See Life Care Centers of
America, Inc. v. Sawgrass Care Cen-
ter, 683 So. 2d 609, 614 (Fla. 1st DCA
1996) (“An important purpose of the
Administrative Procedure Act … is
to simplify the process of adminis-
trative adjudication, so as to improve
access and reduce expense.”) (empha-
sis added). In keeping with these
principles, an agency cannot be per-
mitted an additional level of inter-
locutory review of an unfavorable
conclusion of law outside its substan-
tive jurisdiction. The agency’s final
order must adopt conclusions of law
outside the agency’s substantive ju-
risdiction.

II. APA Amendments: Specific
Powers and Duties.

State agencies have less rulemaking
discretion than they used to have,
largely as a result of the APA amend-
ments enacted in 1996 and 1999. A
number of restrictions on agency
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rulemaking authority were added in
1996, including the so-called “flush left”
language inserted after subparagraph
(g) of section 120.52(8) (so called be-
cause that is how it was typeset when
inserted in the statute books, with no
indentation or subparagraph designa-
tion). The “flush left” paragraph added
in 1996 provided that “An agency may
adopt only rules that implement, in-
terpret, or make specific the particular
powers and duties granted by the en-
abling statute. … Statutory language
granting rulemaking authority or gen-
erally describing the powers and func-
tions of an agency shall be construed
to extend no further than the particu-
lar powers and duties conferred by the
same statute.” § 120.52(8), Fla. Stat.
(Supp. 1996) (emphasis added). The
same language appeared in section
120.536(1), Florida Statutes (Supp.
1996).

Despite the legislative intent to re-
strict rulemaking authority, the First
District interpreted the 1996 amend-
ments to have limited impact, in St.
Johns River Water Management Dis-
trict v. Consolidated-Tomoka Land Co.,
717 So. 2d 72 (Fla. 1st DCA 1998), rev.
denied, 727 So. 2d 904 (Fla. 1999). The
ALJ in Consolidated-Tomoka had in-
validated proposed rules on the
grounds that the 1996 amendments to
the APA, requiring “particular” statu-
tory powers and duties to support
rulemaking, demanded greater statu-
tory detail than was present, and thus
the rules exceeded the water manage-
ment district’s delegated authority. 717
So. 2d at 76-77. On appeal, the First
District reversed, interpreting “particu-
lar” as requiring only that a rule or
proposed rule be “within the range of
powers” statutorily granted to the
agency, and valid if “within the class of
powers and duties identified in the stat-
ute to be implemented.” Id. at 80.

Reacting in large part to Consoli-
dated-Tomoka, the Legislature
amended sections 120.52(8) and
120.536(1) again in 1999, expressly stat-
ing that its intent was “to clarify the
limited authority of agencies to adopt
rules in accordance with chapter 96-
159, Laws of Florida, and … to reject
the class of powers and duties analy-
sis,” but “not to reverse the result of
any specific judicial decision.” Ch. 99-

NEW AND IMPROVED APA
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379, § 1, Laws of Fla. (emphasis
added).2 The legislative history of the
1999 amendments reveals that the
Legislature intended to emphasize a
more restrictive standard for agency
rulemaking in response to what it con-
sidered inappropriately broad judicial
interpretations of the 1996 amend-
ments to the APA, expressly including
Consolidated-Tomoka:

[The bill] rejects a judicial interpre-
tation of this standard which created
a functional test to determine
whether a challenged agency rule is
directly within the class of powers
and duties identified in the statute
to be implemented. [specifically cit-
ing Consolidated-Tomoka]

House Staff Final Analysis, ch. 99-379,
Laws of Fla., at p.5 (June 30, 1999); see
also Kent Wetherell, Sour Grapes Make
Sweet Wine, Fla. Bar Environ. and
Land Use Law Section [ELULS] Re-
porter, Vol. XXI, No. 1, at 1, 3 (Dec.
1999) (“Consolidated-Tomoka … did not
survive the legislative session follow-
ing its rendition as it was effectively
overruled by legislation adopted in the
1999 Session. … The 1999 legislation
explicitly rejects the ‘class of powers
and duties’ test created by the court in
Consolidated-Tomoka … .”). The First
District has recently acknowledged
that the Legislature has rejected the
Consolidated-Tomoka standard. South-
west Florida Water Mgmt. Dist. v. Save
the Manatee Club, 2000 WL 1760116 at
*4 (Fla. 1st DCA Dec. 1, 2000).

With this restriction of agency
rulemaking authority as its recently
stated intent, the 1999 Legislature
amended the “flush left” paragraph of
section 120.52(8), and section
120.536(1), to replace the phrase “par-
ticular powers and duties” with the
phrase “specific powers and duties,” and
to reject expressly the judicial “class of
powers and duties” analysis:

A grant of rulemaking authority is
necessary but not sufficient to allow
an agency to adopt a rule; a specific
law to be implemented is also re-
quired. An agency may adopt only
rules that implement or interpret
the specific powers and duties granted
by the enabling statute. No agency
shall have authority to adopt a rule
only because it is reasonably related
to the purpose of the enabling legis-
lation and is not arbitrary and capri-
cious or is within the agency’s class of

powers and duties, nor shall an agency
have the authority to implement
statutory provisions setting forth
general legislative intent or policy.
Statutory language granting
rulemaking authority or generally
describing the powers and functions
of an agency shall be construed to
extend no further than implement-
ing or interpreting the specific pow-
ers and duties conferred by the same
statute.

§§ 120.52(8), 120.536(1), Fla. Stat.
(1999) (emphasis added). These amend-
ments raise the question of how to de-
fine “specific powers and duties.”

“Specific” Means “Explicit,” But
Not Fully Detailed. The First Dis-
trict has recently rendered the first
decision that attempts to delineate the
“specific powers and duties” as used in
the 1999 APA amendments. In Mana-
tee, that court acknowledged that a
mere “class of powers and duties” as
per Consolidated-Tomoka is insuffi-
cient to validate rulemaking. 2000 WL
1760116 at *4. The court stated that it
would not resort to extrinsic aids to in-
terpret the APA amendment because
the language was clear and unambigu-
ous. Id. Rather, using only the dictio-
nary definition of “specific,” and ex-
pressly rejecting any suggestion that
it develop some sort of test or guide-
lines for sufficient specificity, the court
required “an explicit power or duty
identified in the enabling statute.” Id.
(emphasis added). At the other end of
the spectrum, the First District stated,
this does not mean the enabling stat-
ute must contain a full level of regula-
tory detail. Rules will necessarily be
more detailed than enabling statutes.
Id.

This analysis creates the temptation
to conclude that the requisite specific-
ity in any given enabling statute may
lie somewhere on a continuum be-
tween a generality and full detail, but
the court stated that the question of
authority “is not a matter of degree
… [e]ither the enabling statute au-
thorizes the rule at issue or it does
not.”  Id. at *5. Refusing to adopt any
tests or guidelines for satisfaction of
the statutory standard, the Manatee
court determined that the issue must
be determined on a case-by-case basis.
Id. On the facts presented, the court
interpreted the APA narrowly, holding
that DEP’s statutory authority to grant

continued...
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exemptions to permitting require-
ments based on “significant adverse im-
pact” did not carry with it the author-
ity to grant exemptions for any other
reason, specifically exemptions based
on prior approval. Id.

Manatee is a good start in building a
body of caselaw that will properly
implement the restrictive intent of the
Legislature’s 1996 and 1999 APA
amendments to agency rulemaking
authority. Until that body of law devel-
ops more fully, however, the bench and
bar must continue to look to the in-
tent of the statute. It hardly needs say-
ing that the legislative intent is the
polestar of statutory construction. Met-
ropolitan Dade County v. Chase Fed.
Housing Corp., 737 So. 2d 494, 500 (Fla.
1999) (“The essential purpose of statu-
tory construction is to determine leg-
islative intent.”). The Legislature ex-
pressly stated an intent to clarify the
restrictions on agency rulemaking au-
thority, and to reject the “class of pow-
ers and duties” analysis that the First
District employed in Consolidated-
Tomoka. Because the Legislature’s in-
tent was to reinforce a more restric-
tive boundary on agency rulemaking
authority, the Legislature must be pre-
sumed to have intended the 1999 use
of the word “specific” to be more re-
strictive and to create a higher hurdle
than the 1996 word it replaced, “par-
ticular.”3

The Legislature’s intent to have a
significant impact on agency
rulemaking authority is quite clear for
the additional reason that, along with
the amendments in both 1996 and
1999, the Legislature established a
comprehensive system for all agencies
to fix their existing rules to meet the
new standards. Under the 1996 and
1999 rule review and authorization pro-
cess, all agencies are provided a safe
harbor period in which to examine their
rules, submit to a reviewing commit-
tee any rules that might not meet the
new standards of additional specificity,

and have them fixed with a rule autho-
rization bill while sheltered from at-
tack  § 120.536(2), Fla. Stat. (1996). Lit-
erally thousands of rules have been
processed in this manner. See
Greenbaum and Sellers, 1999 Amend-
ments, at 514-17 & nn.98-112.

Many examples exist to instruct the
process of drawing the line between the
old, ineffective grants of general
rulemaking authority or the “classes
of powers and duties” authority, and
the new requirement of “specific” en-
abling legislation. The legislative his-
tory of the 1996 amendment includes
a memorandum from the Senate Presi-
dent explaining the higher level of
specificity required even before the
1999 clarification and reinforcement:

A statute relating to minimizing
children’s exposure to lead does not
authorize a rule requiring that fences
be painted even if this would mini-
mize exposure by eliminating paint
chips. In order to comply with the new
rulemaking standard, the law must
specifically reference fence painting,
for example, the lack of fence paint-
ing as a [sic] contributing to the prob-
lem or fence painting as a means of
correcting the problem. A rule from
this scheme would implement, inter-
pret or make specific the specific law
pertaining to fence painting (e.g.,
what type of paint to use, what con-
stitutes a fence, what constitutes
painting, etc.).

Greenbaum and Sellers, 1999 Amend-
ments, at 514-15 n.104 (emphasis
added). This example illustrates per-
fectly that an agency may not rely upon
a general grant of authority as a basis
for specific rulemaking, and that the
enabling statute must specifically ref-
erence a subject of regulatory author-
ity in order to authorize rulemaking.
If the statute in the example did not
reference fence painting, the agency
could not adopt rules regulating fence
painting. As in Manatee, because the

statute did not mention exemptions
for grandfathering (even though it
mentioned exemptions for another
purpose), it did not authorize
rulemaking that granted exemptions
for grandfathering. Both illustra-
tions are consistent with the prin-
ciple that where reasonable doubt
exists as to the “lawful existence of
a particular power that is being ex-
ercised, the further exercise of the
power should be arrested.” Radio
Tel. Communications, Inc. v. South-
eastern Tel. Co., 170 So. 2d 577, 582
(Fla. 1965). The recent amendments
to the APA have significantly cur-
tailed agency rulemaking authority.

Endnotes:
1 See James P. Rhea & Patrick L. Imhof, An
Overview of the 1996 Administrative Proce-
dure Act, 48 Fla. L. Rev. 1 (1996); Lawrence E.
Sellers, Jr., The Third Time’s The Charm:
Florida Finally Enacts Rulemaking Reform, 48
Fla. L. Rev. 93 (1996); Dan R. Stengle & S. Curtis
Kiser, Adjudicatory Proceedings and Pending
Proceedings, Fla. Bar J., Mar. 1997, at 40.
2 The 1999 Legislature was careful not to re-
verse the result of any particular case decided
between 1996 and 1999, in order to avoid an
avalanche of challenges to rules promulgated
then, and to avoid reversing the outcome of
individual cases decided during that period. See
David M. Greenbaum and Lawrence E. Sell-
ers, Jr., 1999 Amendments to the Florida Ad-
ministrative Procedure Act: Phantom Menace
or Much Ado About Nothing?, 27 Fla. St. U. L.
Rev. 499, 507-10, 513-16 (2000).
3 Carlile v. Game & Fresh Water Fish Commis-
sion, 354 So. 2d 362, 364 (Fla. 1977) (material
legislative amendments are presumed to evi-
dence intent to change the law, and courts
should therefore give appropriate effect to
such amendments); see also Escambia County
Council on Aging v. Goldsmith, 465 So. 2d
655, 657 (Fla. 1st DCA 1985) (“The differing
language in the amended statute indicates a
different meaning was intended.”).

Susan L. Kelsey is a partner in the
Tallahassee office of Holland & Knight
LLP, engaging in a predominantly ap-
pellate practice. She is a member of The
Florida Bar Appellate Rules Commit-
tee and the Administrative Practice
Subcommittee.
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Share your newsletter and this application with a
non-attorney colleague.

Affiliate membership in the Administrative Law Section is open to members of administrative boards, agency
staff, law students, legal assistants, members of the legislature and legislative staff, and other administra-
tive personnel.  This membership will help keep you up to date in administrative law and processes.

To be considered for affiliate membership, please complete the  application below, enclose a resume of your
professional experience and your check for $20 or $25 made payable to The Florida Bar.

THE FLORIDA BAR
APPLICATION FOR AFFILIATE MEMBERSHIP

ADMINISTRATIVE  LAW SECTION

NAME: _________________________________________________________________________________________

FIRM NAME: ___________________________________________________________________________________

OFFICE ADDRESS: _____________________________________________________________________________

CITY/STATE: ___________________________________________________________ZIP CODE: ______________

OFFICE PHONE:  (         ) ________________________________________________________________________

PROFESSIONAL SPECIALTY(IES): ______________________________________________________________

WHAT AGENCIES DO YOU PRIMARILY WORK WITH?

WHAT LEGAL AREAS ARE YOU MOST INTERESTED IN?

FROM THE STANDPOINT OF YOUR PROFESSION, WHAT ISSUES INVOLVED IN ADMINISTRATIVE
LAW AND PROCEDURE AND STATE AGENCY PRACTICE ARE MOST IMPORTANT?

I understand that all privileges accorded to members of the section are accorded affiliates, except that
affiliates may not advertise their status in any way, nor vote, or hold office in the Section or participate in
the selection of Executive Council members or officers.

SIGNATURE: _________________________________________________________  DATE:

Note: Membership dues are $25.00 (Law Students - $20.00).  Membership in the section will expire June
30.  The Florida Bar dues structure does not provide for prorated dues.  Your application, resume and check
should be mailed to Jackie Werndli, Section Administrator, The Florida Bar, 650 Apalachee Parkway, Tal-
lahassee, FL  32399-2300.
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DON’T WRITE OFF the Pat Dore Administrative Law Essay Competition. Packets
of information have been provided to all of the Florida law schools, inviting their stu-
dents to submit articles on the subject of Florida administrative law. We are hoping to
have a good sampling of articles for this first competition. To assure that we do, you can
be of enormous help.

Many of you stay in contact with your law school and many of you have developed a
relationship with law professors who teach administrative law courses. Please mention
to them that you would appreciate anything they could do to enhance interest in the
writing competition. Perhaps you could pass on  issues of merit that would prompt a
student to write or encourage professors to suggest interesting issues to their students
to encourage participation. The prizes are substantial: $1400 for first place and $500
and $300 for second place and honorable mention, respectively.

In this era of the push for professionalism, law schools are looking for ways to better
interact with the practicing legal community. Here is one way for you to introduce ad-
ministrative law professors to our Section’s programs.

Administrative Law Essay Competition
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Share your newsletter and this application with a
non-attorney colleague.

Affiliate membership in the Administrative Law Section is open to members of administrative boards, agency
staff, law students, legal assistants, members of the legislature and legislative staff, and other administra-
tive personnel.  This membership will help keep you up to date in administrative law and processes.

To be considered for affiliate membership, please complete the  application below, enclose a resume of your
professional experience and your check for $20 or $25 made payable to The Florida Bar.

THE FLORIDA BAR
APPLICATION FOR AFFILIATE MEMBERSHIP

ADMINISTRATIVE  LAW SECTION

NAME: _________________________________________________________________________________________

FIRM NAME: ___________________________________________________________________________________

OFFICE ADDRESS: _____________________________________________________________________________

CITY/STATE: ___________________________________________________________ZIP CODE: ______________

OFFICE PHONE:  (         ) ________________________________________________________________________

PROFESSIONAL SPECIALTY(IES): ______________________________________________________________

WHAT AGENCIES DO YOU PRIMARILY WORK WITH?

WHAT LEGAL AREAS ARE YOU MOST INTERESTED IN?

FROM THE STANDPOINT OF YOUR PROFESSION, WHAT ISSUES INVOLVED IN ADMINISTRATIVE
LAW AND PROCEDURE AND STATE AGENCY PRACTICE ARE MOST IMPORTANT?

I understand that all privileges accorded to members of the section are accorded affiliates, except that
affiliates may not advertise their status in any way, nor vote, or hold office in the Section or participate in
the selection of Executive Council members or officers.

SIGNATURE: _________________________________________________________  DATE:

Note: Membership dues are $25.00 (Law Students - $20.00).  Membership in the section will expire June
30.  The Florida Bar dues structure does not provide for prorated dues.  Your application, resume and check
should be mailed to Jackie Werndli, Section Administrator, The Florida Bar, 650 Apalachee Parkway, Tal-
lahassee, FL  32399-2300.
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Administrative Law  Section Members:

We Want To Hear From You!!
What can your section do for you that it is not now doing?

How can we improve? What would you like to see in your newsletter that you do not see now?

This is YOUR section — we need YOUR input.

Listed below is the information you need to contact your section officers or your newsletter editor.
Please let us hear from you!

Ms. M. Catherine Lannon, Chair
Attorney General’s Ofc.
400 S. Monroe St.
Tallahassee, Florida 32399-6526
(850) 414-3752
Cathy_lannon@oag.state.fl.us

Mr. Dan R. Stengle, Chair-elect
The Capitol / Governors Ofc.
400 S. Monroe St.
Tallahassee, Florida 32301-2034
(850) 488-3494
Stengld@eog.state.fl.us

Ms. Mary F. Smallwood, Secretary
215 S. Monroe St. Ste. 815
Tallahassee, Florida 32301-1858
(850) 681-9027
mfs@ruden.com

Mr. William David Watkins, Trea-
surer
Watkins Tomasello & Caleen
P.O. Box 15828
Tallahassee, Florida 32317-5828
(850) 671-2644
dwatkins@wtc.pa.com

Ms. Elizabeth Waas McArthur
Katz Kutter Haigler Et Al
P.O. Box 1877
Tallahassee, Florida 32302-1877
(850) 224-9634
emcarthur@katzlaw.com

ADMINISTRATIVE LAW SECTION
MEMBERSHIP APPLICATION

This is a special invitation for you to become a member of the Administrative Law Section of The Florida
Bar.  Membership in this section will provide you with interesting and informative ideas.  It will help keep
you informed on new developments in the field of Administrative Law.  As a section member you will meet
with lawyers sharing similar interests and problems and work with them in forwarding the public and
professional needs of the Bar.

To join, make your check payable to “THE FLORIDA BAR” and return your check in the amount of $20 and
this completed application card to ADMINISTRATIVE LAW SECTION, THE FLORIDA BAR, 650
APALACHEE PARKWAY, TALLAHASSEE, FL  32399-2300.

NAME __________________________________________________ ATTORNEY NO.

OFFICE ADDRESS

CITY  STATE  ZIP

Note: The Florida Bar dues structure does not provide for prorated dues.  Your Section dues covers the
period from July 1 to June 30.


