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More APA: What Might The 2005 Legislative
Session Bring?
by Lawrence E. Sellers, Jr.

At the Pat Dore Conference in No-
vember, many attendees and speak-
ers wondered: What changes to the
Administrative Procedure Act might
the Legislature consider during the
upcoming Regular Session that be-
gins on March 8? Here are a few is-
sues that the Legislature might be
asked to consider this year:

Provide for Excusable Neglect.
Two appellate courts have sug-

gested that the Legislature amend

the APA to adopt an “excusable ne-
glect” standard to excuse untimely
requests for administrative hear-
ings.1 This could prove to be a chal-
lenging task. Many who practice in
this area are generally sympathetic
to this suggestion, but no precise defi-
nition of the term “excusable neglect”
appears in the rules or the case law.2

And unlike “equitable tolling,” there
is no well-recognized definition of
“excusable neglect” that both clearly
describes those circumstances where

the time should be extended and
maintains the balance the Legisla-
ture sought to achieve in 1998 be-
tween those who wish to request a
hearing and those who desire to pro-
ceed without further delay. Nonethe-
less, the Legislature may take up the
suggestion to revise Section
120.569(2)(c) to address this matter.

Provide for Equitable Tolling.
Several recent appellate decisions,

in dicta, also have suggested that the

From the Chair
by Robert C. Downie, II

As anyone who has read Isaac
Asimov’s Foundation series of novels
will agree, it is difficult to write to-
day about what will happen tomor-
row, much less next week or next
month. As I pen this column in mid-
January, I am aware that it will not
be read by the membership until
some time in March. Thus, it is with
some trepidation that I relate what
is supposed to happen between this
writing and two months from now.
But here goes.

First, let me provide an update
and look ahead on the topic of certi-
fication. On Friday, January 14, 2005,
the Executive Council met and dis-

cussed the issue of legal certification
in governmental and administrative
law. At the conclusion of the discus-
sion, the Council adopted the posi-
tion that the Council supports a pro-
posal for a Florida Bar Certification
Program in Administrative and Gov-
ernmental Practice, and the Council
wants to be a full participant in the
process of creation of such a Certifi-
cation Program. The Council has a
Draft Proposal for Florida Bar Cer-
tification Program in Administrative
and Governmental Practice, pre-
pared by the Government Lawyers’
Section (GLS), under consideration
at this time.

Between January and March,
2005, the anticipated schedule is that
at the Bar’s mid-year meeting, the
Board of Legal Specialization and
Education has an agenda item to in-
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tions will consider (and likely ap-
prove) a proposal from the Task
Force which essentially will re-
quire all Bar Sections to contribute
an additional per-member amount
to make up for certain expenses
the Bar currently subsidizes for
the Sections. This Council of Sec-
tions action will be advisory only to
the Bar, but it is expected that
some proposal similar to this will
ultimately be enacted by the Board
of Governors. Due to recent im-
proved profitability of CLE pro-
grams, over the last few years the
per-member contribution would
have been negligible ($00.29 in
2002-03), if any ($00.00 in 2003-
04). In spite of this, however, the
Executive Council has voted to in-
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troduce the concept of certification in
administrative and governmental
law. The Board will not be taking ac-
tion on the concept, but will schedule
consideration of a proposal for a fu-
ture meeting, either in March or
June. By March, the Executive Coun-
cil will have considered and com-
mented upon the Draft Proposal from
the GLS. Beyond that, I dare not
speculate.

Another topic of the future is the
report and recommendation of the
Bar/Section Budget Task Force. On
January 22, 2005, the Council of Sec-

crease Section dues to $25.00, up from
$20.00. The increase will provide nec-
essary revenue in case the contribu-
tion is assessed as it would have been
in the three fiscal years from 1999-
2002, at an average of approximately
$4.50 per member. Even at this in-
creased amount, our Section’s dues
remains near the lowest.

One final bit of prognostication is
that the Atlanta Falcons will win the
Super Bowl. In contrast to my earlier
soothsaying, this prediction stems
from pure heart-felt addiction to the
underdog. No one thinks Atlanta can
do it, so I want them to. Maybe not
exactly the way Asimov would have
done it, but on some topics I’m a bit
mule-headed.

Happy Springtime!

Ethics Questions?

Call
The Florida Bar’s

ETHICS HOTLINE
1/800/235-8619

Florida Bar CLE Courses Offer:
• Quality Speakers!
• Convenient Locations!
• Reasonable Costs!
• On-line registration and tape sales

at www.flabar.org!
• Courses online at Legalspan.com

and Taecan.com!

Keys to a Better Practice

Florida Bar CLE!
Visit the Bar’s website at
www.FLABAR.org and click
on “CLE,” then “Searchable
CLE Calendar of Courses”
for educational opportunities.www.flabar.org
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continued...

Licensing
Cone v. Department of Health, 29 Fla.
L. Weekly 2413 (Fla. 1st DCA 2004)

The Board of Osteopathic Medi-
cine entered a final order revoking
Cone’s license to practice osteopathic
medicine in Florida, citing Section
456.072, Fla. Stat., which provided
that having a license to practice any
regulated profession revoked in an-
other state for a violation that would
also constitute a violation under
Florida law was grounds for revoca-
tion of the Florida license. Cone’s li-
cense to practice allopathic medicine
had been revoked by the State of
California.

On appeal, Cone argued that the
administrative complaint was inad-
equate as it did not specify any
Florida law that would have been vio-
lated. The Board argued that Section
456.072, which contains general dis-
ciplinary provisions, should be read
in pari materia with Section
459.015(1)(b), which contains provi-
sions specifically related to the prac-
tice of osteopathic medicine. The lat-
ter section provides that revocation
of a license to practice osteopathic
medicine in another state is a basis
for revocation of the same type of li-
cense in Florida.

The court rejected this argument
and reversed and remanded. It held
that Section 459.015 was not a basis
for revocation of Cone’s license since
the license revoked by California re-
lated to allopathic medicine, not os-
teopathic medicine. It agreed with
Cone that under Section 456.072, the
Board must establish that the viola-
tion serving as the basis for the revo-
cation in California would also have
been a violation in Florida.

Sheils v. Florida Engineers Manage-
ment Corp., 29 Fla. L. Weekly 2604
(Fla. 4th DCA 2004)

The Florida Engineers Manage-
ment Corporation filed an adminis-
trative complaint against Sheils, a
professional engineer, alleging that
he violated Section 471.033(1)(g), Fla.
Stat., and Rule 61G15-19.001(6)(b),

Fla. Admin. Code, by issuing an opin-
ion as to the integrity of a residen-
tial roof. Sheils had been retained by
the roofing contractor after a dispute
arose over the quality of the work
between the homeowner and the con-
tractor.

The administrative law judge
found that the report issued by Sheils
contained contradictory statements
regarding the roof ’s integrity. Ini-
tially his report suggested that there
were problems with the roof instal-
lation. The judge further found that
Sheils’ report stated that the roof
would withstand winds of 70 miles an
hour and “a major storm” even
though he knew that the design wind
speed was 100 miles per hour over a
specified period. The reference to a
major storm event was found to be
misleading as it was unquantified.
The judge concluded that the build-
ing department was misled by the
report as it failed to take any action
to withdraw the certificate of comple-
tion.

The Board of Professional Engi-
neers adopted the recommended or-
der and imposed sanctions, including
a fine, probation, and a reprimand.
Sheils appealed, arguing that he had
not engaged in fraud or deceit and
that his report had not actually mis-
led any parties.

The court affirmed. It found that
the final order was supported by com-
petent, substantial evidence. More-
over, it noted that Sheils had engaged
in “misconduct” as that term was de-
fined by rule by including misleading
information or omitting relevant in-
formation from a report.

Rulemaking
Florida Democratic Party v. Hood, 29
Fla. L. Weekly 2418 (Fla. 1st DCA
2004)

The Florida Democratic Party ap-
pealed the adoption of an emergency
rule by the Secretary of State govern-
ing how recounts would be handled
for counties using touchscreen vot-
ing. The Department of State (DOS)
had previously proposed a rule

amendment which was challenged in
a formal administrative hearing.
That rule was held to be an invalid
exercise of delegated legislative au-
thority by the administrative law
judge on August 27, 2004. The DOS
argued that an emergency existed as
a result of the invalidation of the pro-
posed rule as a recount procedure
needed to be in effect for the Novem-
ber general election. The Democratic
Party, on the other hand, argued that
the upcoming election was not an
unforeseeable or sudden event con-
stituting an emergency. It relied upon
Golden Rule Insurance Co. v. Depart-
ment of Insurance, 586 So. 2d 429
(Fla. 1st DCA 1991), for the proposi-
tion that the entry of the final order
in the rule challenge proceeding did
not create an emergency.

On appeal, the court denied the
petition for review but certified the
question to the Florida Supreme
Court. It distinguished the Golden
Rule case and held that an emer-
gency can arise from the issuance of
a court order. Judge Padovano dis-
sented. He would have held that the
emergency was one of DOS’s own
making since it could have initiated
rulemaking several years earlier.
Moreover, Judge Padovano would
have held that the process used by
DOS violated requirements of funda-
mental fairness. He noted that DOS
waited 30 days after initially request-
ing comments from interested par-
ties to adopt the rule, one day before
the beginning of early voting. That
delay, in his opinion, essentially pre-
vented an effective appeal of the or-
der.

Attorney’s Fees
Casa Febe Retirement Home, Inc. v.
Agency for Health Care Administra-
tion, 29 Fla. L. Weekly 2521 (2d DCA
2004)

The Agency for Health Care Ad-
ministration (“AHCA”) filed an ad-
ministrative complaint against Casa
Febe, alleging a violation of Rule 58A-
5.0185(7), F.A.C., which requires that
a facility “make every reasonable ef-
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fort to ensure that prescriptions for
residents who receive assistance with
self-administration or medication
administration are refilled in a
timely manner.” AHCA had begun an
investigation of the facility after a
resident who was dismissed from the
hospital with a urinary tract infec-
tion had to be readmitted. The inves-
tigator reported that a prescription
for an antibiotic written by the phy-
sician at the hospital had been in the
resident’s file.

After a formal hearing, the admin-
istrative law judge found that no
such prescription existed. He also
concluded as a matter of law that
AHCA had exceeded the scope of the
rule as it applied only to refills of pre-
scriptions, not the initial filling
thereof. Casa Febe sought attorney’s
fees pursuant to Section 57.111, Fla.
Stat. The administrative law judge
rejected that request, finding that a
reasonable basis in both fact and law
existed for the administrative com-
plaint.

The court reversed. It noted that
attorney’s fees were to be awarded
where the agency’s action was not
substantially justified. The action
was substantially justified where “a
solid though not necessarily correct
basis in fact and law” existed.
McDonald v. Schweiker, 726 F.2d 311
(7th Cir. 1983). In this case, the court
agreed with the administrative law
judge that AHCA had a solid basis in
fact, even though the judge ulti-
mately found the investigator’s tes-
timony was not credible. However,
the court concluded that AHCA had
no solid basis in law as the rule that
it relied upon clearly did not extend
to the initial filling of a prescription.

Department of Health v. Thomas, 30
Fla. L. Weekly 64 (Fla. 1st DCA 2004)

Thomas, a physician, successfully
challenged a disciplinary action filed
against him, and it was eventually
dismissed with prejudice. He sought
attorney’s fees under Section 57.111,
Fla. Stat., as a prevailing small busi-
ness entity. The administrative law

judge awarded fees, and the Depart-
ment appealed.

On appeal, the Department ar-
gued that its action in filing an ad-
ministrative complaint was substan-
tially justified. The court agreed and
reversed. The court held that the
probable cause panel was justified in
relying on one expert’s testimony
that Thomas did not meet the stan-
dard of care, even though two other
experts testified otherwise. It con-
cluded that a decision to prosecute
that turns on a credibility assess-
ment has a reasonable basis in fact
and law.

Bid Protests
Helicopter Applicators, Inc. v. South
Florida Water Management District,
29 Fla. L. Weekly 2531 (Fla. 4th DCA
2004)

Helicopter Applicators was one of
two entities responding to a request
for proposal for aerial services. The
District posted a notice on May 16,
2003, stating that it would enter into
negotiation with both companies. On
August 11, 2003, Helicopter filed a
notice of protest alleging that there
were material defects in the other
company’s proposal. The District dis-
missed the protest as untimely, and
Helicopter appealed. On appeal, it
argued that it had not become aware
of the defect until 72 hours before fil-
ing the notice of protest.

The court affirmed. The court
found that the competing proposal
had actually become public 10 days
after it was submitted, or more than
two months before the notice of pro-
test was filed. Accordingly, it agreed
that the protest was untimely.

Public Records and
Government-in-the-
Sunshine
Microdecisions, Inc. v. Skinner, 29 Fla.
L. Weekly 2685 (Fla. 2d DCA 2004)

Skinner, the Collier County Prop-
erty Appraiser, attempted to require
a commercial user of public records
created by his office to pay a licens-
ing fee, arguing that the records were
copyrighted. The Property Appraiser
had prepared Geographic Informa-
tion Systems (“GIS”) maps in the
course of his official duties.

Microdecisions sought copies of the
GIS maps to use as part of a real es-
tate data system for south Florida
which it marketed on its website.
Microdecisions filed a mandamus ac-
tion seeking access to the documents
and Skinner asserted certain affir-
mative defenses. The circuit court
granted summary judgment against
Microdecisions agreeing with Skin-
ner that the matter was moot as he
had provided a copy of the documents
to Microdecisions after the lawsuit
was filed and that the copyright is-
sues should be decided by a federal
court.

On appeal, the court reversed.
First, it noted that while Skinner
had furnished the maps to
Microdecisions, he had included with
the documents a licensing agreement
and a letter stating that the docu-
ments could not be used for any com-
mercial purpose unless the agree-
ment was executed. Since there were
clearly remaining issues to be re-
solved between the parties, the court
held that the matter was not moot.

The court also concluded that the
issues raised by the complaint did not
arise from copyright law but were
based on Florida public records law.
It noted that Skinner had attempted
to remove the matter to federal court
but that court remanded the case to
state court. Recognizing that the Leg-
islature had specifically enacted stat-
utes in a number of situations autho-
rizing a state agency to obtain a
copyright for certain types of docu-
ments, the court found that there was
no such authorization here. It held
that no public official could prevent
access to public records in Florida on
the grounds that the documents were
copyrighted without express autho-
rization from the Legislature.

Mary F. Smallwood is a partner
with the firm of Ruden, McClosky,
Smith, Schuster & Russell, P.A. in its
Tallahassee office. She is Past Chair
of the Administrative Law Section
and a Past Chair of the Environmen-
tal and Land Use Law Section of The
Florida Bar. She practices in the ar-
eas of environmental, land use, and
administrative law. Comments and
questions may be submitted to
Mary.Smallwood@Ruden.com.
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Agency Snapshots
Florida Department of Transportation

Central Office

The Florida Department of Trans-
portation is a statutorily created gu-
bernatorial agency.

Head of the Agency:
Secretary Jose Abreu

Agency Clerk
James C. Myers
(850) 414-5265

General Counsel
Pamela S. Leslie

Hours of Operation
M-F; 8 a.m. – 5 p.m.

Physical Address
605 Suwannee Street
Tallahassee, FL

Mailing Address
605 Suwannee Street
Burns Building – MS 58
Tallahassee, FL 32399-0458

Number of Lawyers on Staff:  25

Kinds of Cases:  Construction, Con-
tract, Employment, Admiralty, Tort,
Eminent Domain, Inverse Condem-
nation, Environmental, and Admin-
istrative.

APA Interaction: Substantial

Florida Department of
Transportation –
District One

District Secretary
Stanley Cann

District General Counsel
Bruce P. Cury

Hours of Operation
M-F; 8 a.m. – 5 p.m.

Address
801 N. Broadway, MS 113
P.O. Box 1249
Bartow, FL 33831-1249

Number of Lawyers on Staff:  10

Kinds of Cases:  Eminent domain and
related property law.

APA Interaction: Substantial

Florida Department of
Transportation –
District Two

District Secretary
Aage Schroeder

District General Counsel
Kenneth S. Davis

Hours of Operation
M-F; 8 a.m. – 5 p.m.

Address
1109 South Marion Ave
Lake City, FL 32025-5874

Number of Lawyers on Staff:  7**

Kinds of Cases:  Eminent domain and
related property law.

APA Interaction: Substantial

**Three attorneys are located at the
Jacksonville Urban Office, 2250
Irene Street, MS 2819, Jacksonville,
FL 32204.

Florida Department of
Transportation –
District Three

District Secretary
Edward Prescott

District General Counsel
Bob Deal

Hours of Operation
M-F; 8 a.m. – 5 p.m.

Address
1074 Highway 90 East
P.O. Box 607
Chipley, FL 32428-0607

Number of Lawyers on Staff:  3

Kinds of Cases:  Eminent domain and
related property law.

APA Interaction: Substantial

Florida Department of
Transportation –
District Four

District Secretary
Rick Chesser

District General Counsel
Linda Nelson

Hours of Operation
M-F; 8 a.m. – 5 p.m.

Address
3400 West Commercial Boulevard
Fort Lauderdale, FL 33309-3421

Number of Lawyers on Staff:  9

Kinds of Cases:  Eminent domain and
related property law.

APA Interaction: Substantial

Florida Department of
Transportation –
District Five

District Secretary
George Gilhooley

District General Counsel
George S. Lovett

Hours of Operation
M-F; 8 a.m. – 5 p.m.

Address
719 S. Woodland Ave.
Deland, FL 32720-6834

Number of Lawyers on Staff:  9

Kinds of Cases:  Eminent domain and
related property law.

continued...
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APA Interaction: Substantial

Florida Department of
Transportation –
District Six

District Secretary
John Martinez

District General Counsel
D. Michael Schloss

Hours of Operation
M-F; 8 a.m. – 5 p.m.

Address
1000 N.W. 111th Avenue
Miami, FL 33172-5800

Number of Lawyers on Staff:  4

Kinds of Cases:  Eminent domain and
related property law.

APA Interaction: Substantial

Florida Department of
Transportation –
District Seven

District Secretary
Ken Hartmann

District General Counsel
Richard R. Vickers

Hours of Operation
M-F; 8 a.m. – 5 p.m.

Address
11201 N. Malcom McKinley Drive,

MS 120
Tampa, Florida 33612-6403

Number of Lawyers on Staff:  9

Kinds of Cases:  Eminent domain and
related property law.

APA Interaction: Substantial

Florida Department of
Transportation –
Turnpike Enterprise

Director
Jim Ely

District General Counsel
Kathy Lamb-Flynn, Interim

Hours of Operation
M-F; 8 a.m. – 5 p.m.

Address
P.O. Box 613069
Milepost 263, Building 5315
Ocoee, Florida 34761

Number of Lawyers on Staff: 4

Kinds of Cases:  Eminent domain and
related property law.

APA Interaction: Substantial

Special thanks to our Chair, Bobby
Downie, and to DOT law clerks Katie
L. Sellers and LeChea Parson, for as-
sembling this information.

AGENCY SNAPSHOTS
from page 5

Moving?
Need to update
your address?

The Florida Bar’s website (www.FLABAR.org) now offers members the ability
to update their address by using a form that goes directly to Membership
Records. This process is not yet interactive (the information is not updated
automatically), but addresses are processed timely. The address form can be
found on the website under “Member Services,” then “Index.”

JOIN THE FLORIDA BAR'S
LAWYER REFERRAL SERVICE!

In 2003, The Florida Bar Lawyer Re-
ferral Staff made over 133,000 re-
ferrals to people seeking legal as-
sistance. Lawyer Referral Service
attorneys collected over $5.5 million
in fees from Lawyer Referral Service
clients.

The Florida Bar Lawyer Referral
Service:

• Provides statewide advertising
• Provides a toll-free telephone

number
• Matches attorneys with prospective

clients
• Screens clients by geographical

area and legal problem
• Allows the attorney to negotiate

fees
• Provides a good source for new

clients

CONTACT THE FLORIDA BAR
TODAY FOR MORE INFORMATION.

CONTACT: The Florida Bar Lawyer
Referral Service, 651 E. Jefferson
Street, Talla-hassee, FL 32399-2300,
phone: 850/561-5810 or 800/342-
8060, ext. 5810. Or download an
application from The Florida Bar's
website  at www. FLABAR.org.

Rev. 01.04
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THE LAW OFFICE MANAGEMENT ASSISTANCE SERVICE
OF THE FLORIDA BAR

MISSION
Recognizing that many
practicing lawyers lack
fundamental training in
business and practice
management principles,
the Law Office Manage-
ment Assistance Service
(LOMAS), through an ex-
perienced staff of practice
management advisors,
provides advice, assis-
tance and support to
members of The Florida
Bar through a variety of
services. Focused on
management principles
such as trust accounting
rules, docket control, pre-
vention of client conflict,
and the integration of
high-tech equipment into
the law practice, LOMAS
strives to aid attorneys
avoid malpractice or griev-
ances through the appli-
cation of sound business
procedures, best prac-
tices, and exists to pro-
vide Florida attorneys with
this type of assistance.

SERVICES
LOMAS promotes effective
management techniques
for both lawyers and sup-
port staff in a manner
flexible enough to respond
to the immediate demands
of today’s ever-changing
law office environment.
Information is shared
through telephone conver-
sations, requested items
from the law office man-
agement reference library,
publication of news ar-
ticles, and voluntary on-
site consultations. LOMAS
has an active role in The
Florida Bar’s grievance
process, helping rehabili-
tate attorneys experiencing
law office management
problems. LOMAS also
develops special preventa-
tive programs aimed at
attorneys whose practices
place them in a high-risk
group for grievances. Tele-
phone queries are free and
confidential. Voluntary on-
site consultations are fee
based and provide detailed
and confidential analysis of
firm management policy,
procedures and issues.

HISTORY
Although LOMAS is a
relatively young service,
dating back only to 1979, it
is the longest continuously-
running state-bar spon-
sored program in the United
States. Stemming from a
special committee ap-
pointed to design an inno-
vative program to provide
law office management
advice to Florida lawyers,
LOMAS has grown to
assist thousands of attor-
neys and legal staff mem-
bers each year. Fielding
more than ten thousand
telephone calls annually,
its services have expanded
to include technology re-
view, marketing, videotape
production, and a variety of
other projects, each de-
signed to better serve Bar
members and their support
staff.

GOALS
LOMAS has several goals
supporting the principal
objective of assisting at-
torneys in bettering their
law practices:

• To investigate,
accumulate, and
evaluate practice
management
information and
technologies.

• To publish and
distribute, in a cost-
effective manner,
information and
techniques relating to
practice management.

• To increase
awareness of
professional liability
and risk management
procedures.

• To anticipate trends
and problems in law
office management
and to advise The
Florida Bar regarding
them.

LOMAS, The Florida Bar, 651 East Jefferson Street, Tallahassee, FL 32399-2300, Toll-Free 866/730-2020
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doctrine of equitable tolling may be
applied to extend the administrative
time limit in certain cases.3 However,
two commentators have questioned
the application of equitable prin-
ciples in light of the Legislature’s
clear expression that untimely peti-
tions for hearing may not be consid-
ered.4 Accordingly, some legislative
clarification of this issue would be
appropriate. The courts have estab-
lished a fairly well understood defi-
nition of the doctrine of “equitable
tolling;” the term is commonly de-
fined to include those cases where the
petitioner “has been misled or lulled
into inaction, has in some extraordi-
nary way been prevented from as-
serting his rights, or has timely as-
serted his rights mistakenly in the
wrong forum.” The Legislature may
wish to revise Section 120.569(2)(c)
to make clear that the time for filing
a petition will be extended in these
circumstances.

Limit Required Contents of Peti-
tion in Enforcement and Disci-
plinary Cases.

Judge Cope of the Third District
has recommended that the Legisla-
ture amend the provisions in the APA
governing the sufficiency of a petition
when the administrative action is
initiated by the filing of an adminis-
trative complaint by the agency.5 In
particular, Judge Cope has suggested
that it should be sufficient for the
respondent to submit a document
that sets forth those paragraphs of
the administrative complaint that
are admitted, denied, or as to which
the respondent is without knowledge,
along the lines allowed by Florida
Rule of Civil Procedure 1.110(c). A
similar approach arguably is re-
flected, at least for license revocation
and suspension actions, in the Uni-
form Rules of Procedure (which ex-
pressly apply in administrative pro-
ceedings). Some have wondered
whether these rules are authorized
by the APA, while others would
broaden the rules to other types of
agency enforcement and disciplinary
actions. Accordingly, the Legislature
may wish to revise Section

120.54(5)4. to make clear that these
detailed pleading requirements do
not apply to persons requesting hear-
ings in response to enforcement or
disciplinary actions brought by an
agency.

Revise Agency Authority to Reject
or Modify Conclusions of Law.

In 1996, the Legislature revised
Section 120.57(1)(d) to limit the
agency’s authority to reject or modify
conclusions of law not within the
agency’s substantive jurisdiction
(such as evidentiary rulings). This
revision subsequently raised ques-
tions as to the proper procedure to be
used by an agency in seeking review
of an adverse ruling by the adminis-
trative law judge (ALJ). In Barfield
v. DOH, the court suggested that the
Legislature identify a specific appel-
late remedy for an agency that con-
siders itself aggrieved by an ALJ’s
conclusions of law that are beyond
the agency’s substantive jurisdic-
tion.6 Versions of the 2003 APA legis-
lation would have repealed the 1996
change and would have sought to dis-
courage the agency’s improper rejec-
tion or modification of such conclu-
sions of law by requiring a reviewing
court to award attorney’s fees to the
prevailing appellant if the court finds
that the agency improperly rejected
or modified a conclusion of law or an
interpretation of an administrative
rule over which the agency does not
have substantive jurisdiction.7 How-
ever, this issue proved very contro-
versial, so these provisions were de-
leted from the bill. It may be time for
the Legislature to take another look
at this issue.

Make More Use of Summary Hear-
ings.

One of the frequently-heard com-
plaints about the APA is that it has
become too complex or complicated
for resolving the “garden variety” dis-
pute. Another complaint is that the
administrative hearing process has
become too time-consuming and ex-
pensive. In 1996, the Legislature
amended the APA to establish the
summary hearing process, which is
now codified in s. 120.574. The sum-
mary hearing process is designed to
facilitate a more rapid and less com-
plex resolution of disputes and, in
particular, to streamline the hearing

process where discovery is not re-
quired. It appears the process has
been little used, no doubt because it
requires the agency to agree that the
ALJ (rather than the agency) will is-
sue the final order.8 Two changes
have been suggested: (1) the Legisla-
ture should require that certain types
of cases be conducted pursuant to the
summary hearing process;9 and
(2) the Legislature should require
each agency (and DOAH) to identify
the types of disputes in which the
agency is involved that would be
amenable to the summary hearing
process.

Clarify Agency Authority to Re-
mand to DOAH.

No particular provision in the APA
expressly authorizes an agency head
to remand a case to the ALJ for addi-
tional proceedings.10 Perhaps the
APA should be revised to address this
issue.

Provide Specific Standards for
Immediate Final Orders.

Agencies appear to be making in-
creased use of immediate final or-
ders.11 Presently, the APA provides
few specific safeguards.12 Two com-
mentators have suggested these pro-
visions governing IFOs should be
amended to: (1) require IFOs to sat-
isfy tests similar to those for ex parte
injunctions (including providing an
informal pre-issuance hearing or
documenting evidence of why such a
hearing is not being provided);
(2) provide a prompt, meaningful
post-issuance adversarial procedure
to challenge an IFO on the merits;
(3) make clear that no exhaustion of
administrative remedies is required;
and (4) require agencies to document
evidence supporting the IFO.13

Provide for Direct Judicial Re-
view of the Merits of Emergency
Rules.

Direct appeals of the merits of
agency rules were generally limited
in 1992 in favor of administrative
challenges provided by Section
120.56.14 Judge Padovano’s dissent in
Florida Democratic Party v. Hood15

raises the question of whether such
direct appeals from the adoption of
an emergency rule should be allowed
when the basis for the challenge in-
volves purely a legal issue—such as
whether the emergency rule is autho-
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continued...

rized by statute or is unconstitutional
on its face—that may be resolved by
the appellate court without the need
for detailed factual findings.

Clarify Standard of Review of
Agency Interpretations: De Novo
or Deference?

The appellate courts have held
that the standard of review of agency
interpretations of statutes and rules
is de novo,16 but they also often defer
to the agency’s interpretation. Some
courts have even held that a review-
ing court must give “great deference”
or “great weight” to an agency’s con-
struction of a statute or rule that the
agency is charged with enforcing.17

Other courts have held that an
agency’s interpretation will not be
overturned unless the interpretation
is “clearly erroneous.”18 Florida
courts also have developed excep-
tions to this judge-made rule of def-
erence.19 Nothing in the APA ex-
pressly requires a court to defer to
the agency’s interpretation, and the
plain language of the APA does not
limit the reviewing court’s authority
to reverse or remand to those cases
in which the agency’s interpretation
is “clearly” erroneous. Perhaps Sec-
tion 120.68 should be amended to
clarify whether the standard of re-
view is de novo or deference – or
both?

Clarify Whether the Automatic
Stay Rule Applies in APA Cases.
Should the automatic stay provided
for public bodies and public officers
by Florida Rule of Appellate Proce-
dure 9.310(b)(2) apply in cases where
judicial review is sought pursuant to
Section 120.68 of the APA?20 Rule
9.190(e)(1) says it does, but Section
120.68(3) seems to say otherwise:
“The filing of the petition does not
itself stay enforcement of the agency
decision.” Perhaps the Legislature
should conform the statute to the
Rule (or the Court should conform
the Rule to the statute). Of course,
this raises an interesting question:
may the Legislature decide who is
entitled to a stay pending appeal – as
it already has done in Section
120.68(3) – or is this a rule of “prac-
tice and procedure” that is the sole
province of the Florida Supreme
Court under Article V, Section 2, of
the Florida Constitution?21

Clarify What “Notice” Must Be
Published Following the Final
Public Hearing on the Proposed
Rule.

Section 120.54(3)(d)1. requires an
agency to file and publish certain
notices after the final public hearing
on the proposed rule, depending on
whether the rule has been changed
from the rule as previously filed with
the committee. If the rule has not
been changed or contains only tech-
nical changes, the adopting agency
must file a notice to that effect with
the committee at least seven days
prior to filing the rule for adoption.
On the other hand, if a change other
than a technical change is made in a
proposed rule, the adopting agency
must provide a copy of the notice of
change to certain persons and must
file the notice with the committee,
along with the reasons for such
change, at least 21 days prior to fil-
ing the rule for adoption. The adopt-
ing agency also is required to publish
“the notice” in the Florida Adminis-
trative Weekly at least 21 days prior
to filing the rule for adoption. Unfor-
tunately, it is not altogether clear
whether only the notice of change
must be published in the Weekly, or
whether the agency also must pub-
lish notice that there has been no
change. The Legislature may wish to
revise this paragraph to clarify
whether one or both notices should
be published, particularly as this
publication requirement provides the
last “window” of time for challenging
a proposed rule.

Clarify Applicability of Last
“Window” for Challenging Pro-
posed Rule.

Section 120.56(2)(a) establishes
four “windows” of time for challeng-
ing a proposed rule.22 The fourth of
these provides that a rule challenge
may be filed within 20 days after the
date of publication of “the notice re-
quired by s. 120.54(3)(d).” As noted
above, Paragraph (3)(d)requires pub-
lication of the “notice” in the Florida
Administrative Weekly at least 21
days prior to filing the rule for adop-
tion. If the notice that must be pub-
lished is the notice of change (and not
the notice that there was no change),
then should any challenges filed dur-
ing this last “window” be limited to
challenges to the changes themselves

(and not the unaffected and un-
changed provisions)?

Clarify the Challenged “Rule” for
Purposes of the Time Limitation
for Filing.

Section 120.54(3)(e)2. imposes
time limitations by which
rulemaking must be completed. Gen-
erally speaking, filings must be made
no less than 28 days nor more than
90 days after the publication of the
rulemaking notice. There are certain
exceptions. For example, the filing of
a rule challenge petition tolls the 90-
day period during which a rule must
be filed for adoption until the final
order is filed with the clerk. At the
time a rule is filed, the agency must
certify that the time limitations have
been complied with and that there is
no administrative challenge pending
on the rule.23 If only a part (say a
paragraph or subsection) of a pro-
posed “rule” is the subject of a rule
challenge, must (or may) the agency
file the unchallenged balance of the
“rule” nonetheless?

Require Legislative Review of
Agency Rules.

In 1996 and in 1999, the Legisla-
ture imposed limits on agency
rulemaking authority.24 HB 465, by
Representative Bob Allen, would fur-
ther limit agency rulemaking author-
ity by providing that an agency may
adopt only rules that have been re-
viewed and approved by the Legisla-
ture.25

Create an APA for local govern-
ments.

Over the years, some have won-
dered whether local government
should be subject to the APA. More
recently, it has been suggested that
a Part II of Chapter 120 should be
created to codify established and con-
stitutionally-required due process
requirements that would apply to the
exercise of the quasi-judicial func-
tion.26

Clarify Who is a “Small Business
Party” Under FEAJA.

The Florida Equal Access to Jus-
tice Act27 authorizes an award of
attorney’s fees and costs to a prevail-
ing “small business party” in any ad-
judicatory proceeding or administra-
tive proceeding pursuant to Chapter
120 initiated by a state agency, un-
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less the actions of the agency were
substantially justified or special cir-
cumstances exist that would make
the award unjust.28 The courts have
split on whether an individual is a
“small business party” eligible for
attorneys fees under s. 57.111.29 The
Florida Supreme Court is presently
considering the question.30 Perhaps
the Legislature should revise the
statute to resolve this dispute.

*   *   *
That’s a brief overview of some of

the issues that the Legislature might
be asked to consider; check back af-
ter the legislative session to find out
what really happened.
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