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The Move Toward a Single Repository for 
Agency Final Orders: An Update from the 
Ad Hoc Orders Access Committee
by Richard J. Shoop

	 During the 2012-2013 term of 
the Administrative Law Section’s 
executive council, the council voted 
to create the ad hoc orders access 
committee (committee) in order to 
gather information on how agen-
cies indexed final orders and where 
their final orders could be accessed 
by the public, as well as to seek out 
possible solutions for providing the 
public with better access to agency 
final orders that are required to be 

indexed by section 120.53, Florida 
Statutes. The committee began its 
work by utilizing a survey that was 
completed by nearly every state 
agency, detailing how they complied 
with the provisions of section 120.53, 
Florida Statutes, and how the pub-
lic could access their final orders. 
The results of the survey were pub-
lished in the June 2013 edition of 
the Administrative Law Section’s 
Newsletter.

	 These survey results are a visual 
representation of a problem that 
most administrative lawyers have 
known about for a long time: there 
is very little uniformity in how agen-
cies index final orders and make 
them available to the general pub-
lic, and the indexing systems that 
are in place are very antiquated. 
Some agencies use third parties such 
as the Florida Administrative Law 
Reports (FALR) to index their final 

	 The arrival of March in Tallahas-
see marks the beginning of the annual 
legislative session. For the first time 
in many years, last year’s session 
closed without the enactment of any 
major bills affecting the Administra-
tive Procedure Act. As the Legislature 
convenes, the Administrative Law 
Section’s legislative committee will be 
tracking proposals to amend chapter 
120 of the Florida Statutes and other 
bills that may affect the practice of 
government and administrative law.

	 On the topic of legislative propos-
als, I would direct your attention to 
Richard Shoop’s article in this news-
letter regarding a plan to improve 
public access to agency final orders. 
This article summarizes the work 
of the Section’s ad hoc orders access 
committee over the past two years 
after then-Chair (and ALJ) Scott 
Boyd challenged the Section to look 
for ways to increase access to these 
agency records. The Section’s legis-
lative committee is actively seeking 
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House and Senate sponsors for this 
proposal in the 2015 legislative ses-
sion and will continue to advance the 
important work performed by the 
orders access committee.
	 As a reminder, the Section’s Bar-
approved legislative positions for the 
current cycle are:

	 1.	 Opposes any amendment to 
Chapter 120, Florida Statutes, 
or other legislation to deny, 
limit or restrict points of entry 
to administrative proceedings 
under Chapter 120, Florida 
Statutes, by substantially 
affected persons.

	 2.	 Opposes exemptions or excep-
tions to the Administrative 
Procedure Act, but supports 
requiring that any exemption 
or exception that is enacted be 
included within Chapter 120, 
Florida Statutes.

	 3.	 Supports voluntary use of 
mediation to resolve mat-
ters in administrative pro-
ceedings under Chapter 120, 
Florida Statutes, and supports 

confidentiality of discussions 
in mediation; but opposes man-
datory mediation and opposes 
imposition of involuntary penal-
ties associated with mediation.

	 4.	 Opposes amendments to Chap-
ter 120, Florida Statutes, or 
other legislation that limit, 
restrict, or penalize full par-
ticipation in the administra-
tive process without compelling 
justification.

	 5.	 Supports adequate funding of 
the Division of Administrative 
Hearings and other existing 
state administrative dispute 
resolution forums in order to 
ensure efficient resolution of 
administrative disputes.

	 6.	 Opposes any amendment to 
Chapter 120, Florida Statutes, 
or other legislation, that under-
mines the rule-making require-
ments of the Administrative 
Procedure Act.

	 7.	 Supports uniformity of proce-
dures in administrative pro-
ceedings under Chapter 120, 
Florida Statutes.

	 8.	 Opposes legislation which 
undermines generally-accepted 
principles of Florida administra-
tive law by altering the balance 

between the rights of citizens to 
participate in the administra-
tive process and the responsi-
bility of an agency to implement 
and enforce the agency’s statu-
tory responsibilities.

	 9.	 Opposes legislation which devi-
ates from generally-accepted 
principles of Florida admin-
istrative law by hindering an 
agency from promulgating 
otherwise-authorized rules to 
interpret statutes within the 
agency’s area of responsibility 
or to efficiently administer its 
statutory responsibilities.

	 In addition to its legislative activ-
ity, the Section is concluding its three-
part Administrative Law Webcast 
Series on DOAH Proceedings. If mem-
bers have suggestions for topics that 
they would like to have addressed in 
future CLE events, we would love to 
hear from you.
	 Finally, I would be remiss if I did 
not thank the Section’s hard-working 
newsletter editors Jowanna Oates 
and Judge Elizabeth McArthur. Quar-
ter after quarter, the Administrative 
Law Section Newsletter provides rel-
evant and topical articles on the key 
issues in our practice area. The good 
work of our newsletter editors is most 
appreciated.
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by Larry Sellers and Gigi Rollini

APPELLATE CASE NOTES

Constitutional Officers: Budget 
Approval
Bd. of County Comm’rs of Broward 
County v. Parrish, 154 So. 3d 412 (Fla. 
4th DCA 2014).
	 The Broward County Board of 
Commissioners (county) challenged a 
writ of mandamus issued on the peti-
tion of Lori Parrish, the county prop-
erty appraiser (property appraiser), 
which limited the county’s authority 
over the property appraiser’s budget.
	 Section 195.087, F.S., requires 
the Department of Revenue (DOR) 
to determine the budget for each 
Florida county’s property appraiser. 
Property appraisers must submit an 
operating budget to DOR by June 1 
of each year, and DOR has until July 
15 to notify the property appraiser 
and local commission of its tentative 
budget amendments and changes. 
Thereafter, additional information 
may be submitted to DOR until 
August 15, at which time budgetary 
amendments are finalized. At this 
point, the matter may be appealed 
to the Administration Commission, 
within 15 days after the county con-
cludes its public hearing to finalize 
the county’s budget. However, this 
appeal is not a matter of right. If an 
appeal is granted, the Commission 
may amend the budget if the Com-
mission finds any aspect of it “unrea-
sonable in light of the workload of the 
office of the property appraiser in the 
county under review.”
	 The property appraiser submitted 

to DOR a budget in excess of the 
projected budget provided to her by 
the county. The DOR reviewed her 
budget request, and reached a budget 
of $18,712,207.00—very close to the 
budget requested by the property 
appraiser.
	 Consistent with its rights, the 
county submitted additional infor-
mation to the DOR. When the statu-
tory deadline arrived, however, no 
further changes had been made 
based upon this information. The 
county proceeded to appropriate 
only $15,855,000.00 for the property 
appraiser notwithstanding DOR’s 
decision. In conjunction with this 
decision, the county appealed the 
matter to the Commission.
	 The property appraiser subse-
quently filed a request for a quar-
terly draw to make up the deficit 
between her DOR approved budget 
and that appropriated by the county. 
The county countered with a lower 
offer, and the property appraiser 
thereafter filed a petition for writ of 
mandamus against the county in cir-
cuit court. The circuit court entered 
a final order granting the property 
appraiser’s mandamus petition, and 
compelling immediate disbursement 
of the funds to comply with DOR’s 
budget decision. The circuit court 
agreed with the property appraiser 
that the act of funding the budget as 
approved and subsequently amended 
by DOR is “ministerial.” It was care-
ful to note, however, that in reaching 

this conclusion, it was not intending 
to usurp budgetary authority from 
the county or DOR.
	  The Fourth District Court of 
Appeal held that mandamus relief 
was proper. Central to mandamus 
relief is the ministerial character 
of the compelled action, i.e., where 
there is no room for the exercise of 
discretion and the performance being 
required is directed by law. The court 
accorded heavy weight to the pur-
poses behind enactment of chapter 
195, F.S., and DOR’s role with respect 
to uniformity of assessments among 
properties within each county. DOR 
acts as an “overseer” of sorts to pre-
vent imbalance. The appellate court 
emphasized that the county does not 
have a similar role to that of DOR.

Constitutionality of Statute: Sep-
aration of Powers
Brandt Robinson, et al. v. Pam Stew-
art, 40 Fla. L. Weekly D273a (Fla. 1st 
DCA Jan. 23, 2015).
	 Teachers appealed from the trial 
court’s order determining that the 
“Student Success Act” passed by the 
2011 Legislature

 
does not violate 

Article II, section 3, of the Florida 
Constitution by invalidly delegating 
legislative powers to the executive 
branch.
	 Under the Student Success Act, the 
Legislature revised certain require-
ments for evaluating classroom 
teachers and other personnel, requir-
ing in part, that at least fifty percent 
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of a teacher’s evaluation be based 
on “student learning growth.” The 
teachers challenged the law, arguing 
that it delegated to the State Board of 
Education (Board) “unbridled discre-
tion” in implementing the statute due 
to its abject lack of guidance. The trial 
court rejected this claim, finding that 
Florida Teaching Profession-National 
Education Association v. Turlington, 
490 So. 2d 142, 146 (Fla. 1st DCA 
1986), had already addressed this 
issue of whether proper delegation 
existed. The trial court then held 
that the Legislature provided suf-
ficient guidelines to avoid an uncon-
stitutional delegation of legislative 
authority to the executive branch.
	 Sitting en banc, the First District 
affirmed. The majority opinion, writ-
ten by Judge Thomas, found that the 
teachers had not established that the 
Legislature delegated core legislative 
authority to the Board in violation of 
the separation of powers requirement 
of the Florida Constitution. The court 
applied the precedent in Turlington, 
and concluded that the challenged 
statute confers permissible discre-
tion to allow the Board to implement 
a highly technical matter regarding 
the evaluation of teachers, not a fun-
damental policy decision. The statute 
provides the Board with sufficient 
direction to implement the technical 
aspects of the law in accordance with 
the Legislature’s express policy goals.
	 In a concurring opinion, Judge 
Makar observed that the sufficiency 
of adequate standards depends on 
the complexity of the subject matter 
and the degree of difficulty involved 
in articulating finite standards. He 
agreed that the Legislature did not 
confer unbridled discretion on the 
Board to define student learning 
growth, but had specified factors or 
tools the Board must and may utilize 
to define this critical component of 
the statutory plan. Thus, he thought 
that the Legislature had made the 
fundamental policy decision and 
properly allowed the Board to imple-
ment the technical aspects of that 
policy decision.

	 Judge Benton wrote a dissenting 
opinion, in which Judge Wolf and 
Judge Clark concurred. He concluded 
that the Legislature abandoned its 
responsibility to set public policy 
in this important area, and that it 
delegated legislative authority it 
should have exercised itself to the 
Board, an executive branch agency. 
He noted that the challenged statute 
had been in place since 2011, yet 
efforts to adopt an implementing rule 
had stalled while the agency “seemed 
to be searching for answers to key 
questions the Legislature neglected 
to address.” He also noted that the 
decision in Turlington—which was 
released in 1986, well before the sig-
nificant changes to the APA enacted 
in 1996—relied in large part on rules 
promulgated by the Board to “‘ade-
quately protect candidates . . . from 
the arbitrary exercise of discretion,’” 
saying that Department of Education 
officials were “‘responsible for flesh-
ing out these programs’” by rulemak-
ing and predicting that even “‘[m]ore 
fine tuning [would] be required.’” 
Judge Benton thought this decision 
was now of questionable value, as 
“[i]t is now crystal clear, if there were 
ever any doubt,

 
that executive branch 

rulemaking cannot save a statute 
that impermissibly delegates legisla-
tive authority.”

Due Process
Seiden v. Adams, 150 So. 3d 1215 (Fla. 
4th DCA 2014).
	 Alan Seiden (Seiden) appealed 
a final order of the School Board of 
Indian River County (School Board) 
terminating his employment as a 
teacher. The School Board did so fol-
lowing a hearing before the School 
Board which Seiden asserted violated 
his due process rights.
	 The School Board charged Seiden 
with misconduct relating to his 
response to the behavior of a special 
needs student. Seiden requested a 
hearing in response. Pursuant to sec-
tion 1012.33(6)(a)i., F.S., the School 
Board elected to hold the hearing 
itself, rather than refer it to DOAH. 
Seiden moved to disqualify the School 
Board from hearing the matter, which 
the School Board denied.
	 On appeal, Seiden asserted that 
comments made by School Board 

members “fatally infected” the hear-
ing. Specifically, several members 
of the School Board had personal 
ties indicating the possibility of an 
impartial decision-making (one had a 
special needs child, one had personal 
experience with ESE, etc.).
	 The Fourth District Court of Appeal 
held that the hearing accorded Seiden 
adequate due process safeguards.
	 The appellate court held that recu-
sal was not necessary because the 
egregious conduct contemplated by 
section 120.665, F.S., simply was not 
present — there was no prejudgment, 
personal, or pecuniary bias.
	 The court also held that the School 
Board was not required to rigidly 
adhere to Florida’s Rules of Evidence 
or Civil Procedure; thus, that the 
hearing may have been “somewhat 
disorganized” was immaterial. In 
the circumstances of a quasi-judi-
cial hearing, all that is required to 
comport with due process is that 
the hearing provide the party a fair 
chance to challenge the reasons for 
termination.

Exhaustion of Administrative 
Remedies
Montero v. Duval County School 
Board, 153 So. 3d 407 (Fla. 1st DCA 
2014).
	 On behalf of their son W.P.M., Dan-
iel and Cheryl Montero appealed the 
trial court’s judgment entered after 
orders dismissing complaints they 
filed against the Duval County School 
Board (Board) in circuit court.
	 W.P.M. is eligible for exceptional 
student education (ESE) services, 
which the school district proposed to 
furnish in accordance with an indi-
vidual education plan (IEP) created 
by a team that consisted of teachers, 
district personnel, specialists, and 
W.P.M.’s parents. An eligible ESE stu-
dent with an IEP may receive a John 
M. McKay Scholarship payable from 
public funds to a private school the 
parents choose. The school district 
evaluates the student’s matrix of ser-
vices level, then notifies the Depart-
ment of Education, which informs the 
private school of the amount of the 
scholarship.

 
The school district may 

change a matrix of services only if 
the change is to correct a technical, 
typographical, or calculation error. 
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District personnel transferred infor-
mation from W.P.M.’s IEP to a form 
“matrix of services,” documenting the 
services he was to receive as an ESE 
student, assigned a numerical score, 
and then transmitted the score to the 
Department.
	 In their amended complaint, the 
parents alleged the Board under-
stated their child’s matrix of services 
score to reduce the McKay Scholar-
ship funds available to them, and 
sought a declaration of their rights 
and duties under the McKay Schol-
arship program and rescoring of 
W.P.M.’s matrix of services.
	 The Board moved to dismiss 
because the parents failed to exhaust 
administrative remedies. The Indi-
viduals with Disabilities Education 
Act requires, and Florida has imple-
mented, a process

 
that includes the 

right to request a due process hearing 
before an administrative law judge 
regarding the identification, evalu-
ation, or educational placement of a 
child. By statute, no court action is 
permitted until these administrative 
remedies are exhausted. Because 
W.P.M.’s parents never objected to 
the IEP they helped formulate by  
requesting a due process hearing, 
the circuit court granted the Board’s 
motion.
	 On appeal, the appellate court 
affirmed, concluding that the circuit 
court correctly dismissed for failure 
to exhaust administrative remedies.

Fees
Reznek v. Chase Home Finance, LLC, 
152 So. 3d 793 (Fla. 3d DCA 2014).
	 In an appeal of a circuit court 
order denying a fee motion in a 
mortgage foreclosure action, Dorit 
Reznek (Reznek) served Chase Home 
Finance, LLC (Chase) with a motion 
for appellate attorney’s fees, citing 
section 57.105, F.S. Included in the 
motion was the following clause: “If 
appellee [Chase] does not file a con-
fession of error within 21 days of 
the service of this motion, Appellant 
will file this motion with the Court.” 
Chase did not confess error. When 

Reznek filed the motion, Chase filed 
a motion to strike.
	 The Third District Court of Appeal 
granted Chase’s motion to strike. 
At the time Reznek moved for sanc-
tions, Chase had neither filed a paper 
nor asserted a defense or claim. In 
construing section 57.105, F.S., and 
Rule 9.410(b), the appellate court 
noted that both sections contemplate 
a sanctions motion will be directed 
to a specific filing or assertion. In the 
present appeal, however, Chase had 
yet to file anything.
	 In so holding, the appellate court 
impliedly concluded that a non-mov-
ing party’s refusal to confess error, 
without more, does not qualify as 
the necessary filing or assertion, and 
struck Reznek’s appellate fee motion 
without prejudice.

Jurisdiction
Palm Constr. Co. of W. Fla. v. Dep’t 
of Financial Servs. Div. of Workers’ 
Comp., 153 So. 3d 948 (Fla. 1st DCA 
2014).
	 Palm Construction Company of 
West Florida (Palm Construction) 
appealed a final order entered by the 
Department of Financial Services, 
Division of Workers’ Compensation 
(Department), issuing a stop-work 
order and levying a $32,983.04 pen-
alty for failing to have workers’ com-
pensation coverage required under 
chapter 440, F.S.
	 Palm Construction sought and 
received an evidentiary administra-
tive hearing at DOAH. However, after 
failing to timely respond to discov-
ery requests, the Department filed 
a Motion to Deem Matters Admit-
ted and to Relinquish Jurisdiction, 
which the presiding ALJ granted, 
closing DOAH’s file and relinquishing 
jurisdiction to the Department. Later 
that same day, Palm Construction 
filed an emergency motion to reopen 
the DOAH case on the basis that the 
Department’s discovery requests had 
been answered. The ALJ denied the 
motion. The final order was subse-
quently entered, and appealed.
	 The First District Court of Appeal 
affirmed the ALJ’s decision to deny 
the motion to reopen. It found that 
no abuse of discretion occurred where 
Palm Construction did not timely 
file a response to discovery requests, 

and filed no response to the motion 
to have matters admitted. Without 
remaining disputed facts, the ALJ 
properly relinquished jurisdiction 
to the Department. The court held 
that the emergency motion was filed 
in a tribunal without jurisdiction to 
consider it.
	 Palm Construction also raised 
issues concerning the sufficiency 
of the underlying allegations that 
led to the stop-work order and pen-
alty. On these issues, the appellate 
court held that Palm Construction 
failed to request that the Depart-
ment return the matter to DOAH for 
an evidentiary hearing, or request 
further informal hearing proceedings 
before the Department. As a result, 
the issues had been raised for the 
first time on appeal, which the court 
declined to review.

Public Records Act
Consumer Rights, LLC v. Bradford 
County, 153 So. 3d 394 (Fla. 1st DCA 
2014).
	 Consumer Rights, LLC, appealed 
from a trial court order granting 
Bradford County’s motion to dismiss 
appellant’s complaint for enforce-
ment of the Public Records Act.
	 Consumer Rights emailed a public 
records request to Bradford County, 
requesting “a complete list of all 
the work email addresses of all the 
employees that work for your county 
that have email addresses.” Two and 
a half months later, after receiving no 
response to the request, Consumer 
Rights filed a complaint for enforce-
ment of the Public Records Act and a 
request for a hearing, which included 
requests for a writ of mandamus and 
an injunction. The complaint alleged, 
among other things, that Bradford 
County received the records request; 
the request asked for “public records”; 
the records requested existed at the 
time the request was received; and 
as of the time of the filing of the 
lawsuit, Bradford County had not 
acknowledged the records request, 
had not responded to the records 
request, had not produced any of the 
requested public records, and had not 
provided any response to the plaintiff 
that stated whether or not Bradford 
County will produce the requested 
records.
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	 Three months after the records 
request was received, and two weeks 
after Consumer Rights filed its 
action, Bradford County sent a list 
of email addresses for all employ-
ees, explaining that the county cre-
ated the requested list even though 
chapter 119, F.S., does not require 
an agency to create a public record if 
such a record does not already exist. 
Consumer Rights acknowledged 
receiving the list of email addresses. 
On the same date, Bradford County 
filed a motion to dismiss Consumer 
Rights’ complaint, asserting in part 
that, at the time of the public records 
request, it was not in possession of 
any such public records, and it now 
had created and provided the list.
	 Following a hearing, the trial 
court issued an “Order Requiring 
Submission of Supplemental Mate-
rials Regarding Defendant’s Motion 
to Dismiss.” In response to the order, 
both parties submitted affidavits 
to support their positions. There-
after, without a hearing, the trial 
court entered an order dismissing 
Consumer Rights’ complaint based 
upon its findings that “there were 
no public records in the posses-
sion of the Defendant to respond to 
Plaintiff ’s request,” and “Defendant 
ultimately created a document in 
order to respond to the request.” The 
trial court then denied the request 
for mandamus as moot because the 
records have been provided.
	 The appellate court found that 
the complaint properly stated a 
cause of action for mandamus relief, 
and there was a dispute as to at 
least one of the allegations in the 
complaint: whether the requested 
records existed at the time of the 
request. As such, the trial court erred 
in dismissing the complaint with-
out a hearing to resolve the dispute 
and to determine whether the delay 
in producing the records violated 
chapter 119, F.S. The appellate court 
reversed and remanded for further 
proceedings.
	 Judge Benton dissented, in part, 
regarding the claim for an injunction. 

He noted that merely furnishing 
the public records requested more 
than two months after they were 
requested does not render the case 
moot.

Orange County v. Susan Hewlings, 
152 So. 3d 812 (Fla. 5th DCA 2014).
	 Orange County appealed from a 
trial court order—issued on remand 
from a prior appeal—determining 
that the county was required to pay 
attorney’s fees because of unreason-
able delay in providing public records 
requested by Susan Hewlings.
	 Ms. Hewlings sought records in 
connection with the investigation 
of her dog by the county’s animal 
control division. After numerous 
exchanges of communications, the 
county said that it would arrange a 
time within 14 days for her to inspect 
the records and designate those for 
copying, and outlined a procedure 
under which she was to do so. By 
facsimile delivered the next day, she 
made clear that she did not want 
to inspect the records; she wanted 
the county to provide copies of all of 
them. As she had previously done, 
she offered to pay the costs for the 
copies and asked for an invoice for 
the costs. After two weeks without 
a response, she filed a mandamus 
petition. In it, she claimed that the 
county had failed to comply with the 
public records law by not respond-
ing to her request for copies with 
either cost information or the copies 
themselves. She requested an order 
directing the county to “produce cop-
ies of the requested records.”
	 The trial court granted the peti-
tion, ordering the county to produce 
the records within forty-eight hours. 
The county complied with the order 
and did not challenge the order on 
appeal. However, the county objected 
to an award of attorney’s fees, argu-
ing that it was not statutorily obli-
gated to pay fees, even though it 
had violated the public records law. 
The trial court agreed and denied 
the request for fees. Ms. Hewlings 
appealed that order. The appellate 
court held that the trial court erred in 
denying attorney’s fees to Ms. Hewl-
ings for the services of her attorney 
in the prior trial court proceeding, 
and the appellate court remanded 

the case for further proceedings. 
Hewlings v. Orange Cnty., 87 So. 3d 
839, 841 (Fla. 5th DCA 2012). In a 
separate order, the appellate court 
conditionally granted appellate fees, 
contingent on the trial court finding 
unreasonable delay in complying 
with the document request. The trial 
court made this finding on remand, 
concluding that the county had, in 
fact, “unreasonably delayed” comply-
ing with the request.
	 In this second appeal, the county 
did not challenge that finding. 
Instead, it asserted that the find-
ing was of no significance, because 
the statute does not authorize an 
award of fees absent a “refusal” by 
the agency to comply with the pub-
lic records law. The appellate court 
rejected this argument. The appel-
late court then imposed sanctions 
on the county for filing a frivolous 
appeal, noting that “[t]his case pro-
vides a textbook example of why the 
legislature authorized an award of 
fees against obstinate public entities 
such as Appellant.”

Rule Challenge
Vuong v. Florida Department of Law 
Enforcement, 149 So. 3d 174 (Fla. 1st 
DCA 2014).
 	 Hoa Vuong and the other appel-
lants sought judicial review of a final 
order rejecting their administrative 
challenge to the rules governing the 
Florida Department of Law Enforce-
ment’s (FDLE) approval and over-
sight of breath test instruments.
	 Appellants had all been charged 
with DUI after submitting to a 
breath test on the Intoxilyzer 8000 
breath instrument. Appellants sub-
mitted to a breath test pursuant to 
Florida’s implied consent law. The 
implied consent law requires that 
drivers submit to an “approved” test. 
FDLE is responsible for approving 
and regulating breath test instru-
ments under the DUI statutes and 
for promulgating rules necessary 
to implement its responsibilities. 
Pursuant to this authority, FDLE 
amended a rule approving the Intox-
ilyzer 8000 for evidentiary use.
	 Appellants challenged the rule 
amendment, and related FDLE 
rules regarding inspection of breath 
test instruments. The challengers 
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presenting evidence that, after 
the amendment of the FDLE rule 
approving the Intoxilyzer 8000 but 
before the Intoxilyzer 8000 was 
actually put into use in Florida, dif-
ficulties during testing prompted 
the manufacturer to determine it 
was necessary to drill a hole in the 
instrument’s exhaust purge valve. 
Appellants also presented evidence 
that there were documented prob-
lems with the calibration of the flow 
sensor on some instruments.
	 Appellants claimed that the chal-
lenged FDLE rules are vague, do not 
provide sufficient guidelines or stan-
dards, or vest unbridled discretion 
in FDLE. Appellants complained 
that the rules do not require breath 
instrument manufacturers to pro-
vide FDLE notice of modifications to 
an already approved model of breath 
instrument; do not require FDLE to 
re-test or re-approve breath instru-
ments modified by the manufacturer; 
and do not set forth criteria or guide-
lines addressing the re-testing or 
re-approval of modified instruments. 
Appellants also claimed that the 
rules fail to specifically require or 
address inspection and/or calibra-
tion of the flow sensor on the breath 
instrument.
	 The ALJ concluded that the chal-
lengers failed to meet their burden 
of proving the invalidity of a chal-
lenged rule. With regard to the drill-
ing of the hole in the exhaust purge 
valve, the ALJ found the evidence 
failed to establish the drilling of the 
hole affected breath test results in 
any manner or rendered the results 
unreliable. The ALJ similarly con-
cluded the evidence was insufficient 
to establish that “the scientific reli-
ability of reported breath test results 
is related to the function of an instru-
ment’s flow sensor” as “[t]he evidence 
establishes that the instrument will 
not report results of a breath alcohol 
test if the quantity of air provided by 
a test subject is insufficient.”
	 The appellate court affirmed, find-
ing the ALJ’s factual findings to be 
supported by competent, substantial 

evidence and no error was made in 
his legal conclusions.

Retroactivity
Persis v. Dep’t of Mgmt. Servs., 39 
Fla. L. Weekly D2226 (Fla. 5th DCA 
Oct. 24, 2014)
	 Carl Persis (Persis) challenged 
final agency action of the Depart-
ment of Management Services, 
Division of Retirement (Division), 
denying his request to be paid his 
retirement benefits from a non-
elected position while still serving 
as an elected official.
	 Persis was employed with the Volu-
sia County School Board (Board), a 
Florida Retirement System (FRS) 
employer. While still serving on the 
Board, Persis was elected to serve on 
the Volusia City Council (Council), 
also a participating FRS employer. 
After completing thirty years of ser-
vice with the Board, Persis entered 
the FRS Deferred Retirement Option 
Program (DROP), choosing a termi-
nation date of November 30, 2011. 
Persis was subsequently reelected to 
serve another term on the Council.
	 Prior to resigning from the Board, 
and in response to an inquiry, the 
Division informed Persis that 2009 
amendments to chapter 121, F.S., 
required him to terminate employ-
ment with both the Board and the 
Council before he could receive 
retirement benefits. The matter 
was referred to an informal hear-
ing, where Persis argued that his 
rights had vested prior to the amend-
ment. The hearing officer did not 
agree, concluding that the statute 
did not afford the Division discretion 
to determine whether Persis had 
acquired such a right.
	 The Fifth District Court of Appeal 
reversed. The court noted clear case 
authority supporting Persis’ posi-
tion. Because Persis had attained his 
normal retirement date and applied 
to enter DROP prior to the statutory 
amendment, his rights had vested 
prior to the effective date of the 
amendment. This precluded the ret-
roactive application of subsequent 
statutory changes to him after his 
rights vested.

Statutory Construction
Amanda Pope and Anastasia, Inc. v. 

Dep’t of Envtl. Prot., et al., 151 So. 3d 
523 (Fla. 1st DCA 2014).
	 Amanda Pope and Anastasia, 
Inc., sought review of a final order 
of the Department of Environmental 
Protection (DEP), which held that 
repairs to the foundation of a dune 
walkover structure could be made 
without a permit.
	 Various property owners initially 
applied for a permit to repair the 
dune walkover, but DEP subse-
quently determined that the repair 
work qualified for an exemption pur-
suant to section 161.053(11), F.S., 
because the work was not expected 
to cause a measurable interference 
with the natural functioning of the 
coastal system. Ms. Pope and Anas-
tasia, Inc., filed petitions for an 
administrative hearing to contest 
that determination.
	 Following a hearing, the ALJ 
issued a recommended order conclud-
ing that, under section 161.053(11)
(b), F.S., the proposed project would 
not cause measurable interference 
with the natural functioning of the 
coastal system, and that the criteria 
for the grant of an exemption from 
the permitting requirements were 
met. Nonetheless, the ALJ concluded 
that DEP could not rely on section 
161.053(11)(b), F.S.; instead, only 
the “existing structures” exemption 
in section 161.053(11)(a), F.S., was 
deemed relevant. The ALJ concluded 
that section 161.053(11)(a), F.S., is 
a specific statutory provision deal-
ing with “existing structures” that 
controls over the more general provi-
sion in section 161.053(11)(b), F.S., 
dealing with “activities.” As such, 
the ALJ concluded that the prop-
erty owners were not entitled to an 
exemption.
	 DEP entered a final order reject-
ing the ALJ’s legal interpretation of 
section 161.053(11). DEP concluded 
that the foundation repair work on 
an existing structure such as a dune 
walkover, while not exempt under 
section 161.053(11)(a), F.S., nonethe-
less could be exempt if the foundation 
repair “activities” met the require-
ments of section 161.053(11)(b), F.S., 
i.e., they cause no measureable inter-
ference with the natural functioning 
of the coastal system. In rejecting the 
ALJ’s interpretation, DEP noted the 

continued...
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absence of any statutory language 
that excluded “activities” related 
to “existing structures” from the 
exemption in section 161.053(11)(b), 
F.S. DEP also ruled that the ALJ’s 
interpretation was incorrect because 
applying both paragraphs (a) and (b) 
of section 161.053(11), F.S., to the 
type of activity in this case would not 
render either provision meaningless. 
Indeed, the proposed activity in this 
case could qualify for an exemption 
under either provision if the activ-
ity meets the requirements of each 
exemption.
	 The appellate court affirmed, 
agreeing with DEP’s interpretation 
that the two exemptions could be 
read harmoniously, and holding that 
the interpretation that the proposed 
work is exempt was reasonable and 
not clearly erroneous.

Fla. Hospital Orlando v. State of 
Fla., Agency for Health Care Admin., 
149 So. 3d 1205 (Fla. 1st DCA 2014).
	 Florida Hospital Orlando (Hos-
pital) appealed a final order by the 
Agency for Health Care Administra-
tion (AHCA), in which it concluded 
that the Hospital must repay certain 
overpayments for services submitted 
to Medicaid that were determined 
not to be medically necessary.
	 On appeal, the Hospital asserted 
that AHCA and its auditor unlaw-
fully reviewed entire patient files 
to determine “medical necessity,” 
including those not available to the 
Hospital at the time the patient was 
admitted.
	 The First District Court of Appeal 
held that the Hospital’s statutory 
interpretation was correct—determi-
nations of medical necessity must be 
based on information available at the 
time the goods or services are pro-
vided. With respect to the patients at 
issue in the appeal, however, the Hos-
pital had not shown that the AHCA 
had actually relied on any post-hoc 
information. Rather, the record sup-
ported the ALJ’s finding that only 
medical documentation available at 
the time the patients were admitted 

was relied upon, and that finding 
must be accorded deference absent 
exceptional circumstances.

Sunshine Law
Brown, et al. v. Denton, 152 So. 3d 8 
(Fla. 1st DCA 2014).
	 Mayor Alvin Brown (Mayor), the 
City of Jacksonville (City), and the 
Jacksonville Police and Fire Pension 
Fund Board of Trustees (Board), 
appealed an order granting sum-
mary final judgment in favor of 
Frank Denton (Denton) finding a 
violation of the Sunshine Law.
	 The fire district chief, who also 
served as the chief negotiator for the 
local Firefighters’ Union, along with 
other plaintiffs, filed suit against the 
City and Board in federal court. The 
City, Board, and plaintiffs then vol-
untarily sought mediation. Several 
closed-door mediation sessions with 
a mediator ensued, during which 
time no party informed the federal 
court that the negotiations would 
entail collective bargaining, or that 
such collective bargaining might be 
legally required to be conducted in 
public. There was no public notice of 
the mediation sessions, nor was any 
transcript made of the proceedings. 
Local court rules made the media-
tion sessions privileged. A Media-
tion Settlement Agreement (MSA) 
resulted. An ordinance was subse-
quently introduced to the City Coun-
cil seeking its approval of the MSA, 
which the City Council voted down.
	 Denton, an editor of the Florida 
Times-Union newspaper in Jackson-
ville, filed a verified amended com-
plaint for declaratory and injunc-
tive relief in state court against the 
Mayor, City, and Board alleging the 
closed-door mediation sessions were 
collective bargaining negotiations 
held in violation of Florida’s Sun-
shine Law. The complaint sought to 
void the MSA, and to have declared 
that a Sunshine Law violation 
occurred and would continue if the 
mediation sessions continued. The 
complaint also sought to enjoin the 
defendants from adopting, perform-
ing, or implementing the MSA, and 
from engaging in future mediation.
	 The circuit court granted Denton 
summary final judgment, conclud-
ing that in negotiating the MSA, the 

City and the Board made changes to 
employee pension benefit terms (a 
mandatory subject of collective bar-
gaining) and, absent a clear waiver, 
were required to be conducted in 
the sunshine. The circuit court held 
that the federal mediation sessions 
violated the Sunshine Law, and the 
court voided the MSA ab initio and 
enjoined “the parties from conduct-
ing further proceedings entailing 
collective bargaining of the police 
officer and firefighter pension funds 
in private outside of the sunshine.” 
The court also concluded that the 
parties must inform the federal court 
where a court proceeding would hin-
der Sunshine Law compliance, not-
withstanding any local court rules 
to the contrary (e.g., the local rule 
making medications privileged), to 
allow the federal court to fashion the 
remedy to which the parties would 
then be bound.
	 The appellants appealed, chal-
lenging the circuit court’s jurisdic-
tion, its determination that collective 
bargaining occurred, its determina-
tion that the entities present at the 
mediation sessions had the ability 
to collectively bargain pension ben-
efits, and its determination that the 
Board acted as the unions’ bargain-
ing agent. They also argued that the 
circuit court’s order violated the rule 
of confidentiality of mediation ses-
sions, principles of comity, and the 
Supremacy Clause.
	 The appellate court affirmed. The 
court agreed that chapter 447, part 
II, F.S. (PERA), governs collective 
bargaining of public employees, and 
expressly provides that the collective 
bargaining negotiations between a 
chief executive officer, or his or her 
representative, and a bargaining 
agent shall comply with the provi-
sions of the Sunshine Law. More-
over, the parties negotiated pension 
benefits, an undisputed mandatory 
subject of collective bargaining, the 
Sunshine. Once the collective bar-
gaining process begins, if one side 
or its representative meets with 
the other side or its representa-
tive to discuss anything relevant 
to the terms and conditions of the 
employer-employee relationship, the 
meeting is subject to the Sunshine 
Law. That the MSA was conditioned 

continued...
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upon further approval did not cure 
any prior violation, given the Sun-
shine Law’s purpose to “prevent at 
nonpublic meetings the crystalliza-
tion of secret decisions to a point just 
short of ceremonial acceptance.”
	 The appellate court also agreed 
that the circuit court had jurisdic-
tion to address such matters that 
involved Sunshine Law violations, 
and that the circuit court took appro-
priate care in recognizing the fed-
eral court’s supremacy by narrowly 
crafting its remedy to respect the 
interplay between Sunshine Law 
principles and federal mediation.

Unadopted Rule
Amerisure Mutual Ins. Co. v. Fla. 
Dep’t of Financial Servs., 40 Fla. L. 
Weekly D113 (Fla. 1st DCA Jan. 2, 
2015).
	 Amerisure Mutual Insurance 
Company (Amerisure) appealed a 
final order of the Florida Depart-
ment of Financial Services, Division 
of Workers’ Compensation (Depart-
ment), that rejected the ALJ’s 
legal conclusion that Amerisure 
was entitled to receive tax credits 
applied against subsequent years’ 
assessments as a result of a nega-
tive net premium in a previous year. 
Amerisure argued on appeal that the 
Department ignored findings and 
improperly substituted its conclu-
sions of law for those of the ALJ.
	 Amerisure, as an insurance car-
rier authorized to transact work-
ers’ compensation business in the 
state of Florida, is subject to assess-
ments for both the Special Disability 
Trust Fund (SDTF) and the Workers’ 
Compensation Administration Trust 
Fund (WCATF). Section 624.5094, 
F.S., provides that any offsets for 
dividends or premium refunds paid 
or credited for the current year 
must be applied against the current 
year’s net premium for that year’s 
assessment.
	 Because of the quarterly assess-
ment system, it is possible for 
an insurer to overpay an annual 

appellate case notes
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assessment if early positive premi-
ums are exceeded by later negative 
premiums; this is what happened to 
Amerisure. Thereafter, Amerisure 
submitted an application for cash 
refunds of assessments paid to the 
SDTF and WCATF. The Department 
issued a Notice of Intent to Deny 
Applications for Refund, asserting 
that Amerisure had already received 
credits for its 2008 SDTF and 
WCATF overpayments. The Depart-
ment argued that to allow Ameri-
sure to obtain cash refunds, in addi-
tion to the credits received, would 
be contrary to sections 440.49(9) 
and 440.51(1), F.S. The Department 
concluded that Amerisure was not 
entitled to either money or credits 
based on negative net premiums 
during the year 2009 because it paid 
no assessments in that year.
	 Amerisure requested a formal 
administrative hearing, in which it 
(1) challenged the notice of intent to 
deny its applications for refund, and 
(2) challenged as unadopted rules 
the basis the Department gave for 
the denials. The ALJ rejected the 
Department’s statutory arguments, 
finding that credits based on nega-
tive net premiums did have legal 
significance. Specifically, the ALJ 
determined that a “credit” was cre-
ated by Amerisure’s overpayment, 
and recommended that the Depart-
ment enter a final order reinstating 
Amerisure’s 2009 credits as cred-
its toward future assessments. The 
ALJ also determined the Depart-
ment erroneously interpreted sec-
tion 624.5094, F.S., which does not 
mandate that credits be eliminated 
should a carrier have four quarters 
in a year where negative premiums 
are reported. The ALJ also concluded 
the Department’s refund denial was 
based on an unadopted rule—that 
any credits accruing in a calendar 
year in which net premiums are 
negative for each quarter are excess 
credits that are eliminated at year 
end and cannot be carried over to 
the next calendar year—and found 
that no circumstances to excuse rule-
making were demonstrated. The ALJ 
granted fees and costs under section 
120.595(4)(a), F.S.
	 In the Department’s final order, 
it rejected the ALJ’s conclusion that 

Amerisure accrued credits against 
subsequent assessments as a result 
of a negative net premium in the 
year 2009. It found there was no stat-
utory or constitutional authority for 
the Department to create tax credits 
for the benefit of a private insurance 
carrier that paid no assessments in 
a given year.
	 The First District Court of Appeal 
affirmed the Department’s final 
order, concluding the Department’s 
application of section 624.5094, F.S., 
was required by statute. Moreover, 
sections 440.49(9) and 440.51(1), F.S., 
call for calculating assessments one 
year at a time, and section 624.5094, 
F.S., speaks only to the current year. 
Thus, there is no statutory authority 
for carrying one year’s negative net 
premium forward to offset a later, 
positive year’s premium to permit 
the Department to allow it.
	 The court also agreed with the 
final order that the Department did 
not use unadopted rules to eliminate 
Amerisure’s excess credits from the 
year 2009. The Court held that the 
Department correctly concluded in 
its final order that section 624.5094, 
F.S., by operation of law, foreclosed 
the application of excess credits to 
reduce assessments in future years.

Larry Sellers is a partner with Hol-
land & Knight LLP, practicing in the 
firm’s Tallahassee office.

Gigi Rollini is an appellate and 
administrative lawyer with Messer 
Caparello, P.A., in Tallahassee, 
Florida.
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DOAH CASE NOTES

Substantial Interest Hearings
Volusia County v. Dep’t of Juvenile 
Justice, DOAH Case No. 13-2957 
(Recommended Order Oct. 29, 2014)

FACTS: Section 985.686, Florida 
Statutes, requires the State and coun-
ties to jointly finance the cost of pro-
viding secure juvenile detention. In 
the course of administering that cost-
sharing arrangement, the Depart-
ment of Juvenile Justice (“DJJ”) 
reconciles any difference between a 
county’s estimated and actual costs at 
the end of each fiscal year. In Decem-
ber 2009, DJJ issued the annual 
reconciliation for fiscal year 2008-
2009 and assigned Volusia County 
a credit of $111,040.17. Litigation 
between DJJ and other counties led 
to a reassessment of the actual costs 
of detention for fiscal year 2008-2009. 
The reassessment indicated Volusia 
County was owed an additional credit 
of $1,711,874.93. However, Volusia 
County was not a party to the litiga-
tion which led to the reassessment. 
On April 16, 2013, Volusia County 
filed a petition challenging the fiscal 
year 2008-2009 annual reconciliation. 
DJJ argued Volusia County’s chal-
lenge was untimely. Nevertheless, 
DJJ admitted during discovery that 
Volusia County had not been provided 
a point of entry to challenge the fiscal 
year 2008-2009 annual reconciliation.

OUTCOME: The ALJ recommended 
that DJJ enter a final order conclud-
ing Volusia County is owed an addi-
tional credit of $1,711,874.93. With 
regard to DJJ’s argument that Volusia 
County’s challenge was untimely, the 
ALJ concluded that DJJ’s fiscal year 
2008-2009 reconciliation was only 
preliminary agency action because 
Volusia County never received a point 
of entry to challenge DJJ’s calculation. 
The ALJ also concluded that admin-
istrative finality and res judicata did 
not apply because Volusia County was 
challenging the fiscal year 2008-2009 
reconciliation for the first time.

Joseph Fuller v. Bd. of Trustees of 
the City of Jacksonville Retirement 
System, DOAH Case No. 14-3094 
(Recommended Order Nov. 19, 2014).

FACTS: Joseph Fuller worked for 
the Jacksonville Electric Authority 
(“JEA”) as a senior vehicle coordina-
tor. During the course of an investiga-
tion initiated by reports that he had 
been stealing gasoline from JEA fleet 
pumps, Mr. Fuller admitted to taking 
and reselling JEA copper wire and 
other recyclable items, but he main-
tained that the items in question had 
been discarded by JEA. Mr. Fuller 
and JEA reached an agreement call-
ing for Mr. Fuller to resign and make 
full restitution to JEA. In return, 
JEA agreed to notify the state attor-
ney that it did not wish to prosecute. 
After agreeing to the conditions, Mr. 
Fuller admitted to the thefts and 
offered advice on how JEA could pre-
vent such thefts in the future. Fol-
lowing Mr. Fuller’s resignation, the 
Board of Pension Trustees of the City 
of Jacksonville Retirement System 
(“the Board”) notified Mr. Fuller of 
its intent to terminate his pension 
benefits. Section 112.3173(3), Florida 
Statutes, provides for the forfeiture 
of a pubic employee’s pension ben-
efits if the employee’s employment is 
“terminated by reason of his or her 
admitted commission, aid, or abet-
ment of a specified offense.” According 
to the Board, Mr. Fuller admitted to 
committing the specified offense of 
theft and was effectively terminated 
because of that admission.

OUTCOME: The ALJ rejected the 
Board’s argument, because section 
112.3173(3) specifies that pension 
benefits are forfeited if employment 
is “terminated.” Rather than being 
terminated by JEA, Mr. Fuller was 
allowed to resign as a result of his 
agreement with JEA. The ALJ also 
rejected the Board’s argument that 
“terminated” is synonymous with 
“concluded” and that Mr. Fuller’s 

resignation “concluded” his employ-
ment with JEA. The ALJ deemed this 
argument to be “disingenuous” and 
declined to “adopt the Board’s strained 
attempt to treat Mr. Fuller’s resigna-
tion as a termination.” Accordingly, 
the ALJ concluded Mr. Fuller was not 
subject to the forfeiture provisions of 
section 112.3173, Florida Statutes.

Plastic Tubing Indus., Inc. v. Advanced 
Drainage Sys., Inc., and Dep’t of 
Health, DOAH Case No. 14-3960 
(Recommended Order Dec. 19, 2014).

FACTS: In the mid-1990s, Plastic 
Tubing Industries, Inc. (“PTI”) devel-
oped a drainfield system to serve as 
an alternative to the standard min-
eral-aggregate drainfield. Because 
the PTI system was an “innova-
tive system” within the meaning of 
Florida Administrative Code Rule 
64E-6.009(7), the Department of 
Health (“DOH”) required PTI to con-
duct more than two years’ of innova-
tive system testing prior to DOH’s 
approval of the PTI system. PTI then 
entered into a licensing agreement 
with Advanced Drainage Systems, 
Inc. (“ADS”) for ADS to produce and 
market the PTI system in Florida. 
Between 2001 and 2011, ADS sold 
at least 10,000 of the PTI systems 
before the license agreement ended. 
After PTI’s patent on its drainfield 
system expired in 2014, ADS sought 
DOH’s approval to market its own 
functionally equivalent version of the 
PTI system. ADS also filed a variance 
requesting DOH to allow ADS to sell 
its system in Florida without incur-
ring the substantial costs associated 
with innovative system testing. DOH 
granted the variance after conclud-
ing that such costs would amount to 
a substantial hardship for ADS. PTI 
sought a formal hearing to challenge 
the proposed variance.

OUTCOME: The ALJ recommended 
that DOH enter a final order determin-
ing that ADS is entitled to a partial 
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variance from Rule 64E-6.009(7). 
In the course of doing so, the ALJ 
rejected the argument that DOAH’s 
role in this proceeding was limited to 
merely determining whether DOH’s 
decision to grant the requested vari-
ance was supported by competent, 
substantial evidence. As stated by 
the ALJ, a problem “in limiting fact 
finding to the review standard of 
competent substantial evidence is 
that the Administrative Law Judge 
would be limited to an examination of 
the evidence supporting the Variance 
Order, but not any evidence opposing 
the Variance Order. If the Adminis-
trative Law Judge were to find any 
competent substantial evidence sup-
porting the agency’s determination, 
the inquiry would end, and he would 
have to sustain the agency’s deter-
mination without any examination 
of opposing evidence or weighing (or 
reweighing) of conflicting evidence. In 
view of the limitations of the typical 
free-form agency proceeding, in which 
evidence may not be under oath, 
witnesses may not be examined or 
cross-examined, and the formal par-
ticipation of nonagency parties may 
be nonexistent, such severe limita-
tions on the robustness of the formal 
administrative proceeding at DOAH 
would raise due process issues.” RO 
at 33, endnote 11 (citations omitted).

Charles Bullock v. State Bd. of 
Admin., DOAH Case No. 14-2616 
(Recommended Order Sept. 30, 2014); 
SBA Case No. 2010-1774 (Final Order 
Dec. 15, 2014).

FACTS: Charles Bullock worked as 
a law enforcement officer for the Col-
lier County Sheriff ’s Office from 1994 
through 2010. He and some of his 
co-workers routinely met for after-
noon coffee at a local mall to discuss 
business. On at least two occasions 
between November of 2009 and Febru-
ary of 2010, Mr. Bullock (while on duty) 
went to the food court bathroom after 
the meetings and sexually molested 
underage males. On March 10, 2014, 
Mr. Bullock entered a plea of no contest 

to two counts of abusing a child in 
violation of section 827.03, Florida 
Statutes, a third-degree felony. On 
March 20, 2014, the State Board of 
Administration (“the SBA”) notified 
Mr. Bullock that his benefits under the 
Florida Retirement System (“FRS”) 
were forfeited as a result of his plea, 
and Mr. Bullock requested a hearing.

OUTCOME: The ALJ recommended 
that the SBA enter a final order con-
cluding Mr. Bullock had not forfeited 
his benefits under the FRS. In the 
course of doing so, the ALJ noted the 
forfeiture statute (section 112.3173, 
Florida Statutes) requires that a 
“specified offense” be committed by 
use of the power, rights, privileges, 
duties, or position of the employment 
position.  According to the ALJ, “[t]he 
weight of the evidence does not prove 
that the ‘use of the power, rights, privi-
leges, duties, or position of ’ Mr. Bull-
ock’s position played any part in the 
commission of the offenses. He did not 
identify himself as a law enforcement 
officer. He did not exercise the power of 
a law enforcement officer. The victim 
did not know Mr. Bullock was a law 
enforcement officer.”
	 The SBA disagreed, concluding 
in its Final Order that Mr. Bullock’s 
offenses had been effectuated through 
the use of his power, rights, privi-
leges and employment with the Collier 
County Sheriff ’s Office. “The public 
paid for his transportation [to the 
local mall], paid for the time he spent 
at the meetings, and paid him for the 
time he used the restroom facilities to 
commit acts for which he was crimi-
nally charged.” In short, Mr. Bullock 
“used his position to have the pub-
lic subsidize his felonious conduct.” 
Accordingly, the SBA’s Final Order 
rejected the ALJ’s recommendation 
and ordered the forfeiture of Mr. Bull-
ock’s retirement benefits.
	 Mr. Bullock appealed to the First 
District Court of Appeal where 
it has been assigned case number 
1D14-2616.

Disciplinary/Enforcement Actions
Dep’t of Health, Bd. of Massage Therapy 
v. Hong Tang Long Life Therapy Mas-
sage and Hong Tang, L.M.T., DOAH 
Case Nos. 14-2551 and 14-2552PL 
(Recommended Order Dec. 31, 2014).

FACTS: Respondent Tang is a Flor-
ida-licensed massage therapist who 
owns Hong Tang Long Life Therapy 
Massage (“Long Life”). In August 
2013, a deputy sheriff from the Palm 
Beach County Sheriff ’s Office entered 
Long Life posing as a customer. In 
response to an inquiry from the dep-
uty about whether the massage was 
“full service,” Respondent Tang made 
a non-verbal gesture indicating sexual 
activity could be included. Section 
480.0485, Florida Statutes, prohib-
its “sexual misconduct in the prac-
tice of massage therapy,” defined as 
a massage therapist using his or her 
relationship with a patient “to induce 
or attempt to induce the patient to 
engage, or to engage or attempt to 
engage the patient, in sexual activity 
outside the scope of practice or the 
scope of generally accepted examina-
tion or treatment of the patient.” The 
Department of Health (“DOH”) issued 
an Administrative Complaint against 
Respondent Tang, charging her with 
inducing or attempting to induce a 
patient to engage in sexual activity.

OUTCOME: The ALJ concluded that 
although DOH proved by clear and 
convincing evidence that Respondent 
Tang attempted to engage the deputy 
in sexual activity outside the scope of 
practice, DOH did not charge Respon-
dent Tang with that offense. Instead, 
DOH charged Respondent Tang only 
with inducing or attempting to induce 
the deputy to engage in sexual activ-
ity, and the ALJ found that it was the 
deputy sheriff who initiated the issue 
of sexual activity, and not Tang who 
attempted to persuade or influence 
the deputy to engage in sexual activ-
ity. Because Respondent Tang never 
induced or attempted to induce the 
deputy to engage in sexual activity, 
the ALJ recommended that the Board 
of Massage Therapy enter final order 
finding her not guilty of the allega-
tions set forth in the Administrative 
Complaint.

Rule Challenges
Costa Farms, LLC, et al., v. Dep’t of 
Health, DOAH Case Nos. 14-4296RP, 
14-4299RP, 14-4517RP, and 14-4547RP 
(Final Order Nov. 14, 2014).

FACTS: Beginning January 1, 2015, 
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the Compassionate Medical Cannabis 
Act of 2014 (“the Act”) authorizes 
licensed physicians to order low-
THC cannabis for qualified patients 
under specified conditions, primar-
ily those suffering from cancer or 
severe and persistent seizures and 
muscle spasms. In order to imple-
ment the portion of the Act autho-
rizing one dispensing organization 
for each of five different geographic 
regions in the State, the Depart-
ment of Health (“DOH”) published 
a Notice of Proposed Rule establish-
ing a regulatory structure for the 
selection and regulation of those 
dispensing organizations. Proposed 
rule 64-4.002(4)(a) provided that if 
there are multiple qualified appli-
cants for a dispensing region, then 
DOH would utilize a “double blind 
random lottery-type” system to desig-
nate the approved applicant. Several 
nurseries and the Florida Medical 
Cannabis Association challenged pro-
posed rule 64-4.002(4)(a) and other 
proposed rules within chapter 64-4 
were invalid exercises of delegated 
legislative authority.

OUTCOME: The ALJ concluded 
that the Act delegates reasonable 
discretion to DOH to select the five 
dispensing organizations consistent 
with stated statutory parameters to 
further the Legislature’s objective to 
ensure accessibility and availabil-
ity of low-THC cannabis to needy 
patients. The ALJ also concluded 
that the Legislature intended for 
DOH to qualitatively evaluate appli-
cants for each of the five dispens-
ing organizations. Because proposed 
rule 64-4.002(4)(a) authorizes DOH 
to use a lottery to select dispens-
ing organizations rather than rea-
soned judgment, the ALJ held the 
proposed rule modified or enlarged 
the enabling statute. With regard 
to DOH’s assertion that it is unable 
to score or comparatively evaluate 
dispensing organizations, the ALJ 
held that “[d]ifferent proposals can be 
evaluated in the exercise of reasoned 
judgment as to which will best serve 

the need identified consistent with 
the statutory objectives and crite-
ria.” Accordingly, the ALJ concluded 
that proposed rule 64-4.002(4)(a) and 
several other proposed rules within 
chapter 64-4 were invalid exercises of 
delegated legislative authority.

Attorney’s Fees
Dep’t of Envtl. Prot. v. Bernard Spin-
rad and Marien Spinrad, DOAH 
Case No. 14-5291F (Final Order 
Nov. 24, 2014).

FACTS: On February 20, 2013, the 
Department of Environmental Pro-
tection (“DEP”) issued a proposed 
authorization enabling the Guerreros 
to proceed with the following activi-
ties on their property in the Florida 
Keys: repair of the shoreline, repair of 
the NE and SW jetties, replacement 
of an earthen boat ramp with a con-
crete boat ramp, repair and replace-
ment of a wood dock, replacement of 
mooring piles, removal of the mid-
jetty extension, and maintenance 
dredging of an existing channel. DEP 
determined it was unnecessary for 
the Guerreros to obtain an environ-
mental resource permit because there 
would be minimal or insignificant 
impact on water resources. The Spin-
rads own adjoining parcels of prop-
erty in close proximity to the Guer-
reros and challenged the proposed 
activities by asserting they would 
adversely affect the Spinrad’s enjoy-
ment of their property. Following a 
formal administrative hearing at 
DOAH that proceeded under Case No. 
13-2254, DEP rendered a Final Order 
on September 8, 2014, approving 
the proposed authorization. DOAH 
then considered DEP’s motion for 
attorney’s fees under section 57.105 
in which DEP sought fees as sanc-
tions against both the Spinrads and 
their counsel. DEP alleged that the 
Spinrads caused unreasonable delay 
by eliciting irrelevant or cumulative 
testimony at the final hearing, fail-
ing to call all witnesses listed in the 
Spinrads’ witness list, and attempting 
to introduce undisclosed exhibits into 
evidence during the final hearing, in 
violation of the prehearing order.

OUTCOME: The ALJ issued a Final 
Order on November 24, 2014, denying 

DEP’s motion for attorney’s fees. In 
doing so, the ALJ concluded that 
“[i]f parties being overly inclusive 
in their court-ordered witness lists, 
presenting witnesses and evidence 
that opposing parties believe to be 
irrelevant or cumulative, or exhibit-
ing relatively minor non-compliance 
with prehearing orders is the stan-
dard for an award of fees, then courts 
and administrative tribunals should 
be prepared to clear their dockets for 
the flood of attorney’s fees cases to fol-
low. Fortunately, for all involved, the 
facts alleged in support of an award of 
fees under section 57.105 must show 
conduct on the part of a litigant that 
is substantially more egregious than 
that exhibited by any party to DOAH 
Case No. 13-2254.”
	 Immediately after the Final Order 
was entered, the Spinrads’ attor-
neys filed a motion for attorney’s 
fees based on section 768.79, Florida 
Statutes, the offer of judgment stat-
ute. In support thereof, the Spin-
rads’ attorneys argued they were now 
entitled to recover their reasonable 
costs and fees responding to DEP’s 
attorney’s fees motion, because DEP 
had rejected an offer of judgment they 
made to settle DEP’s attorney’s fees 
claim. In an Addendum to the Final 
Order, the ALJ denied this motion 
because section 768.79 applies to civil 
actions, and “[a]n administrative pro-
ceeding challenging proposed agency 
action pursuant to chapter 120 is 
not a civil action for damages.” The 
motion for fees was also based on sec-
tion 57.041, which applies to a “party 
recovering judgment.” However, the 
ALJ ruled that “[a]n administrative 
proceeding challenging proposed 
agency action pursuant to chapter 
120 does not result in a ‘judgment.’ 
Unlike sections 57.105(5) and 57.111, 
there is nothing in section 57.041 that 
would extend its reach to proceedings 
under chapter 120.”

AHCA v. The Chrysalis Center, Inc., 
DOAH Case No. 14-0136MPI (Final 
Order on Attorney’s Fees Dec. 5, 
2014).

FACTS: The Agency for Health Care 
Administration (“AHCA”) had sought 
to recover $284,535.83 in Medicaid 
overpayments from the Chrysalis 
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Center even though one of its pro-
gram analysts had previously deter-
mined that the vast majority of the 
services at issue were reimbursable 
by Medicaid. During the overpayment 
hearing, the ALJ determined in his 
Recommended Order that AHCA was 
entitled to recover less than 1% of that 
amount. (The overpayment admin-
istrative orders are summarized in 
DOAH Case Notes in the December 
2014 Newsletter). Also, in a portion 
of the Recommended Order that the 
ALJ characterized as a “Final Order,” 
he sua sponte determined that the 
Chrysalis Center was entitled to an 
award of attorneys’ fees under section 
57.105(1)(a), Florida Statutes. During 
the subsequent hearing on attorneys’ 
fees, AHCA did not dispute the reason-
ableness of the hourly rates charged 
by the Chrysalis Center’s attorneys. 
But, AHCA did argue that the total 
amount sought--over $180,000--was 
unreasonable.

OUTCOME: The ALJ issued a Final 
Order awarding $61,505 in attorneys’ 
fees to the Chrysalis Center. While 
noting that nothing in the record sug-
gested any conscious overbilling by 
the Chrysalis Center’s attorneys, the 
ALJ found that the 475 hours claimed 
by the Chrysalis Center’s attorneys 
was excessive given the straightfor-
ward nature of the underlying case.  
In support thereof, the ALJ stated 
that “[i]f the Overpayment Case had 
been as factually complicated as [the 
Chrysalis Center] now claims, some-
where, in the pile of transcripts and 
exhibits constituting the record of the 
Overpayment Hearing, a material fact 
would have provided enough support 
for [AHCA]’s overpayment claim to 
avoid liability for attorneys’ fees under 
section 57.105, Florida Statutes.” The 
lack of any such material fact “now 
inures to the detriment of [the Chrysa-
lis Center] as it attempts to prove 
the reasonableness of extensive legal 
work in the Overpayment Case.”
	 The Chrysalis Center appealed to 
the Third District Court of Appeal, 
where it was assigned case number 
3D14-3150.

Agency Snapshot: The 
Office of Early Learning
by Lauri Goldman

	 Part of the Florida Department of 
Education, the Office of Early Learn-
ing (OEL) dedicates its people, time 
and energy to ensuring access, afford-
ability, and quality of early learning 
services for the state’s children and 
families. Florida welcomes 600 new-
borns every day and is home to more 
than one million children under the 
age of 5. As many as 700,000 of these 
children attend some type of early 
learning program. OEL supports 
these children, their families, and the 
child care providers who serve them, 
through administration and manage-
ment of 30 early learning coalitions 
across the state. Early learning coali-
tions deliver early learning services at 
the local level. They are not-for-profit 
corporations with governing boards 
made up of members of the local 
community. OEL oversees how early 
learning coalitions and other sub-
contractors use federal, state, local, 
and private resources. The goal is for 
Florida’s children to achieve the high-
est possible level of school readiness.
	 OEL oversees three programs—Flor-
ida’s School Readiness, the Voluntary 
Pre-kindergarten Education Program 
and Child Care Resource and Referral 
services. The Florida School Readiness 
Program offers financial assistance to 
low-income families for early education 
and care so they can become financially 
self-sufficient and their young children 
can be successful in school in the future. 
Florida’s Voluntary Pre-kindergarten 
Education Program (VPK) is a free 
educational program that prepares 4 
year olds for success in kindergarten 
and beyond. Within the options for VPK 
is the new program of Voluntary Pre-
kindergarten Specialized Instructional 
Services that allows 4 year old children 
with disabilities to obtain specialized 
instructional services outside of the 
traditional classroom setting. The Child 
Care Resource and Referral service is 
a statewide network with information 
for families with young children. The 
service is free for any family living in 
or preparing to move to Florida. It oper-
ates a toll-free early learning call center 

for families and providers with infor-
mation and access to all early learning 
programs in Florida.
	 In addition to the oversight of these 
programs, OEL is responsible for 
numerous statewide initiatives that 
offer training and professional develop-
ment to early education providers and 
establish early education standards.

Agency Head
	 Rodney MacKinnon, Interim Exec-
utive Director of OEL, has extensive 
knowledge of the school readiness and 
voluntary pre-kindergarten education 
programs as well as the workings of 
the early learning coalitions. Imme-
diately preceding his appointment 
as Interim Executive Director, Mr. 
MacKinnon served as the Inspector 
General for OEL. He has also held 
the positions of Assistant General 
Counsel and Accountability Analyst 
within OEL and previously worked 
for a children’s services council. Mr. 
MacKinnon holds a juris doctor from 
Stetson University College of Law and 
a master’s degree in business adminis-
tration from Florida State University.

Agency Clerk
	 The Agency Clerk is Judy Jones. 
The hours for filing are: 8:00 a.m. 
to 5:00 p.m. Filings may be hand 
delivered or sent to: 250 Marriott 
Drive, Tallahassee, FL 32301. At this 
time, OEL does not accept electronic 
filings. Ms. Jones may be reached at 
850-717-8550.

General Counsel
	 Margaret O’Sullivan Parker is 
General Counsel. Ms. Parker has 
extensive experience in education law 
and has been an adjunct professor at 
the FSU College of Law. Ms. Parker 
may be contacted at: maggi.parker@
oel.myflorida.com.
	 The Office of General Counsel pro-
vides legal services to OEL’s leader-
ship and divisions. It provides legal 
support for contracts, rulemaking, 
and administrative hearings related 
to good cause exemptions.

mailto:maggi.parker@oel.myflorida.com
mailto:maggi.parker@oel.myflorida.com
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Florida State University College of Law
Spring 2015 Update
by David Markell, Associate Dean for Environmental Programs and Steven M. Goldstein Professor

Law School Liaison

	 This column highlights three of 
the many administrative and envi-
ronmental law programs the Col-
lege of Law is hosting this spring. 
We hope Section members will join 
us for one or more of them. The col-
umn also features updates on student 
accomplishments.

Special Program on Florida 
Administrative Law
	 On April 6, 2015, the College of 
Law’s administrative law course will 
feature a special panel on Florida 
administrative law issues. Brent 
McNeal, Deputy General Counsel, 
Division of Vocational Rehabilitation 
and the Division of Blind Services, 
Florida Department of Education, 
and other leading practitioners will 
participate in the panel.

Spring 2015 Distinguished 
Lecture
	 Katrina Wyman, Sarah Herring 
Sorin Professor of Law, New York Uni-

versity School of Law, presented the 
College of Law’s Spring 2015 Distin-
guished Lecture on February 25, 2015.

Spring 2015 Enrichment Lunch
	 Jeff Wood, a partner with Balch and 
Bingham, in Washington, D.C., will 
discuss federal administrative law 
and environmental law issues with 
the College of Law’s Environmental 
Certificate students on April 2, 2015.

Recent Student Achievements

	 •	 Chris Hastings’ student note, 
entitled Implementing a Carbon 
Tax in Florida Under the Clean 
Power Plan: Policy Consider-
ations, was recently selected 
for publication in volume 42 of 
Florida State University Law 
Review. He is considering mul-
tiple offers for another student 
note, entitled TSCA Reform 
and the Need to Preserve State 
Chemical Safety Laws.

	 •	 Valerie Little earned 1st place in 
the AWMA (Air & Waste Man-
agement Association) Student 
Challenge. 

	 •	 Several College of Law students 
have Spring 2015 externships 
involving administrative law, 
including: David Rehr, State 
of Florida Division of Admin-
istrative Hearings; Valerie Lit-
tle, State of Florida Division 
of Administrative Hearings; 
Joseph Varona, Department of 
Corrections; Chase Den Beste, 
Department of Transportation; 
Sara Benvenisty, Disability 
Rights of Florida; Ashley Paine, 
Leon County Attorney’s Office; 
Kelly Baker, NextEra Energy; 
Kelsey Watry, Public Service 
Commission; Megan Zbikowski, 
Office of the Attorney Gen-
eral-Administrative Law; and 
Joshua Pratt, Office of the Attor-
ney General-State Programs.
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orders. Some agencies prepare their 
own index. What really stands out 
is how many agencies responded to 
the survey question on how final 
orders can be accessed by the public 
with “Public Records Request” or 
“Contact [________].” It is difficult 
for practitioners to understand and 
accept such methods of access when 
we live in this era of electronic tech-
nology where so much information 
is available almost instantaneously 
on the internet. Part of the blame 
for this lack of uniformity and use 
of antiquated systems for indexing 
must be placed on the language of 
section 120.53, Florida Statutes. A 
previous chair of the Administra-
tive Law Section’s executive council 
summed it best when he wrote that:

[w]ithout detailing the many well-
intentioned, but sadly often coun-
terproductive, amendments that fol-
lowed, suffice it to say that we are 
left today with statutory provisions 
in sections 120.53 and 120.533 that 
in some instances are contradictory 
and in others duplicative, and which 
are so poorly organized as to be 
nearly incomprehensible. This is no 
doubt because statutory “fixes” were 
crafted to respond to various issues 
without much regard for the existing 
statutory structure. Go ahead, take a 
quick look at these two sections, and 
any relevant rules of the Department 
of State (of course, the statutes call 
for rules, too) and see if you come 
away with a clear picture of the sys-
tem that is in place. It would be one 
thing if all of this complication were 
the only way that we could provide 
broad public access to agency orders, 
but is anyone prepared to seriously 
argue that the current system meets 
that objective?1

	 The committee recognized that 
the key to achieving uniformity in 
how agencies keep final orders and 
make them available to the public is 
to completely overhaul section 120.53, 
Florida Statutes.
	 The committee has proposed a major 
revision to section 120.53, which will 
eliminate the traditional subject mat-
ter index and instead require all state 
agencies to upload electronic copies of 

certain categories of final orders (the 
same categories of final orders that 
agencies are now required to keep in 
a subject matter index under section 
120.53(1)(a)2.c.) to the website of the 
Division of Administrative Hearings 
(DOAH).2 The proposal will also do 
away with section 120.533, Florida 
Statutes, and the rules thereunder. 
This revision would be prospective in 
nature so that agencies would not have 
to scan and upload all of their exist-
ing final orders. Agencies will still be 
required to maintain subject matters 
indices for final orders rendered prior 
to the effective date of the proposed 
revision. The Section, through the 
efforts of the legislative committee, will 
work toward advancing this proposal 
during the 2015 legislative session.
	 Why require state agencies to use 
DOAH’s website? First, DOAH has 
the capacity to handle every agency’s 
final orders at little to no additional 
expense. Second, agencies that are cur-
rently using private vendors, such as 
the FALR, to index their final orders, 
will save thousands of dollars each 
year by using DOAH’s website instead. 
Third, and most importantly, everyone 
will know where to look for agency final 
orders and have immediate access to 
them. If this proposal becomes law, it 
will mark the first time that indexed 

final orders from every agency will 
be kept in one central location that is 
easily accessible by the public. I am 
confident that, as technology advances, 
it will become easier and easier to sift 
through this repository in order to find 
the valuable precedents practitioners 
seek out when searching through prior 
agency final orders.

Richard J. Shoop is the Agency 
Clerk for the Agency for Health Care 
Administration. Mr. Shoop has been 
a member of the Administrative Law 
Section’s executive council since 2009, 
and is currently serving as chair-elect 
of the Section. The views expressed 
herein are those of the author and 
not intended to reflect the views of 
the State of Florida or the Agency for 
Health Care Administration.

Endnotes:
1	 F. Scott Boyd, From the Chair: “Order, 
Order!”, Administrative Law Section Newslet-
ter, Volume XXXIV, No. 2, January 2013, at 2.

2	 For those not familiar with DOAH’s web-
site, it has a page where any member of the 
public can search final orders that have been 
uploaded to the website from several agencies. 
It allows for searches by agency, agency case 
number, issuance date (date the final order 
was rendered), type, and subject, and even 
includes a text search. I invite you to go to 
their webpage at https://www.doah.state.fl.us/
FLAIO/ and try it out for yourself.
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