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The Continuing Task of
Administrative Law

by Stephen T. Maher

I. Introduction

Columbus discovered America,
but it was sitting here a long time
before he found it. The same is true
of the recent discovery of administra-
tive law. Even though many politi-
cians have only discovered it in the
last few years, administrative law
has been around a long time.

The landscape of America has
changed quite substantially since
Columbus’ time. But the central
problems in administrative law have
not changed that much over the
years. That is clear from the follow-
ing description of the task of admin-
istrative law, written by Justice Felix
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Frankfurter in 1927. It is as valid
today as when it was written almost
seventy years ago. That longevity is
remarkable given the dramatic in-
crease in both scope and complexity
of government regulation of Ameri-
can life since that time.

The continued viability of
Frankfurter’s analysis is a testament
to his grasp of the essence of admin-
istrative law. He was an accom-
plished administrative law professor
and scholar before he ascended to the
Court. But it also tells us something
about administrative law. Since
Frankfurter wrote this piece, we
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the debate on specific amendments
to Chapter 120 and on the reorga-
nized or simplified version of the cur-
rent Administrative Procedure Act
(APA).

Chair-elect Bill Williams has ably
appeared twice before the Governor’s
APAReview Commission in response
to the Commission’s request that the
Section provide comments and rec-
ommendations. The Commission has
considered many far-reaching con-
cepts, ranging from agencies grant-
ing variances from their rules to the

continued, page 17

have seen earth-shaking changes in
American administrative law, in-
cluding the New Deal in the 1930s,
the adoption of the federal Adminis-
trative Procedure Act in the 1940s
and the Great Society in the 1960s.
We have also seen a revolution in the
way we regulate the environment,
manage growth and regulate many
other aspects of our lives in the last
thirty years. Nevertheless, the cen-
tral issues in administrative process
have remained remarkably constant
during that time. The following sec-
tion was written by Felix Frank-
furter almost seventy years ago.

continued, page 2
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II. The Task of
Administrative Law!

“. .. [Tlhe range of control con-
ferred by Congress and the State leg-
islatures upon subsidiary law-mak-
ing bodies, variously denominated as
heads of departments, commissions
and boards, penetrates the whole
gamut of human affairs. Hardly a
measure passes Congress the effec-
tive execution of which is not condi-
tioned upon rules and regulations
emanating from the enforcing au-
thorities. These administrative
complements are euphemistically
called ‘filling in the details’ of a policy
set forth in statutes. But the ‘details’
are of the essence; they give mean-
ing and content to vague contours.
The control of banking, insurance,
public utilities, finance, industry, the
professions, health and morals, in
sum, the manifold response of gov-
ernment to the forces and needs of
modern society, is building up a body
of laws not written by legislatures,
and of adjudications not made by
courts and not subject to their revi-
sion. These powers are lodged in a
vast congeries of agencies. We are in
the midst of a process, largely uncon-
scious and certainly unscientific of
adjusting the exercise of these pow-
ers to the traditional system of
Anglo-American law and courts. A
systematic scrutiny of these issues
and a conscious effort towards their
wise solution are the concerns of ad-
ministrative law. The broad bound-
aries and far-reaching implications
of these problems may be indicated

by saying that administrative law
deals with the field of legal control
exercised by law-administering
agencies other than courts, and the
field of control exercised by courts
over such agencies.
sk ok ok

“It is idle to feel either blind re-
sentment against ‘government by
commission’ or sterile longing for a
golden past that never was. Profound
new forces call for new social inven-
tions, or fresh adaptations of old ex-
perience. The ‘great society,” with its
permeating influence of technology,
large-scale industry, and progressive
urbanization, presses its problems;
the history of political and social lib-
erty admonishes us of its lessons.
Nothing less is our task than fash-
ioning instruments and processes at
once adequate for social needs and
the protection of individual freedom.
The vast changes wrought by indus-
try during the nineteenth century
inevitably gave rise to a steady ex-
tension of legal control over economic
and social interests. At first, state
intervention manifested itself
largely through specific legislative
directions, depending for enforce-
ment generally upon the rigid, cum-
bersome and ineffective machinery of
the criminal law. By the pressure of
experience, legislative regulation of
economic and social activities has
turned to administrative instru-
ments. Inevitably this has greatly
widened the field of discretion and
thus opened the door to its potential
abuse, arbitrariness. In an acute
form and along a wide range of ac-
tion, we are confronted with new as-
pects of familiar conflicts in the law
between rule and discretion.
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“Because of the danger of arbi-
trary conduct in the administrative
application of legal standards (such
as ‘unreasonable rates’ ‘unfair meth-
ods of competition,” ‘undesirable resi-
dents of the United States’), our ad-
ministrative law is inextricably
bound up with constitutional law.
But after all, the Constitution is a
Constitution, and not merely a de-
tailed code of prophetic restrictions
against the ineptitude and inadequa-
cies of legislatures and administra-
tors. Ultimate protection is to be
found in the people themselves, their
zeal for liberty, their respect for one
another and for the common good—
a truth so obviously accepted that its
demands in practice are usually
overlooked. But safeguards must
also be institutionalized through
machinery and processes. These
safeguards largely depend on a
highly professionalized civil service,
and adequate technique of adminis-
trative application of legal stan-
dards, a flexible, appropriate and
economical procedure (always re-
membering that ‘in the development
of our liberty insistence upon proce-
dural regularity has been a large fac-
tor’?), easy access to public scrutiny,
and a constant play of criticism by an
informed and spirited bar. They are
still to be achieved, for we have
hardly begun to realize deeply their
need.

“But we must be on our guard
against an undue quest for certainty,
born of an eager desire to curb the
dangers of discretionary power. For
the problem of rule versus discretion
is far broader than its manifestations
in administrative law. There are
fields of legal control where cer-
tainty—mechanical application of
fixed rules—is attainable; there are
other fields where law necessarily
means the application of standards—
a formulated measure of conduct to
be applied by a tribunal to the unlim-
ited versatility of circumstance.® To
be sure, the application of a standard
to individual cases opens the door to
those abuses of carelessness and ca-
price and oppression against which
we cannot be too alert. But resort to
standards avoids the oppression and
injustice due to abstractions whereby
individual instances are tortured
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into universal molds which do not fit ‘

the infinite variety of life.
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“In administrative law we are
dealing pre-eminently with law in
the making; with fluid tendencies
and tentative traditions. Here we
must be especially wary against the
danger of premature synthesis, of
sterile generalization unnourished
by the realities of ‘law in action.’ Ad-
ministrative law is also markedly
influenced by the specific interests
entrusted to a particular administra-
tive organ, and by the characteris-
tics—the history, the structure, the
enveloping environment—of the ad-
ministrative to which these interests
are entrusted. Thus, judicial review’
and ‘administrative discretion’ can-
not be studied in isolation.

L 3

“What we need, above all else, is
to know what is happening by objec-
tive demonstration of intensive sci-
entific studies, instead of merely
speculating, even wisely speculating,
or depending on partisan claims of
one sort or another. Research to no
small measure is a painful means of
proving what the insight of a few
suspects or feels. There is need also
for a technique of appraising the
work of administrative agencies and
of establishing the utility of such sci-
entific appraisals. The generaliza-
tions, the philosophizing will gradu-
ally emerge from specific studies.
Intensive studies of the administra-
tive law of the States and the Nation
in practice will furnish the necessary
prerequisite to an understanding of
what administrative law is really
doing, so that we may have an ad-
equate guide for what ought to be
done. Here, as in other branches of
public law, only here probably more
s0, we must travel outside the cov-
ers of lawbooks to understand law.

“Only a physiological study of ad-
ministrative law in action will dis-
close the processes, the practices, the
determining factors of administra-
tive decisions, and illumine the rela-
tion between commissions and
courts, now left obscure by the
printed pages of court opinions. The
shaping of our administrative law
thus calls for students trained in the
common law and familiar with its
history. But in addition the inquirer
must have a sympathetic under-

standing of the major causes which

have led to the emergence of modern
administrative law, and must be able
to move freely in the world of social
and economic facts with which ad-
ministrative law is largely con-
cerned.Above all, he must have a rig-
orously scientific temper of mind.”

ITI. The Focus Today

As a state, we have not studied
law in action as Frankfurter sug-
gested. Instead, over the last few
years we have been busy inventing
“solutions” to problems with the
Florida APA that have never been
demonstrated to exist, while exhib-
iting a rigorously political, rather
than scientific, state of mind. The
goal of recent administrative proce-
dure “reform” efforts that I have wit-
nessed has had nothing to do with
improving administrative procedure.
The most common theme has been to
use administrative law “reform” for
political purposes, sometimes as a
way to run against government while
running it, sometimes to advance
unpopular political agendas indi-
rectly, through changes in procedure,
rather than face opposition to those
agendas head on, and sometimes be-
cause being against “big govern-
ment” is trendy today.

Perhaps reading what Frank-

furter had to say about administra-
tive law so many years ago can give
us some perspective, and help us
understand two important points
more clearly. First, that there are no
magic bullet solutions to problems of
administrative law, and second, that
only by studying the process itself
can we truly understand administra-
tive law problems and propose effec-
tive administrative law solutions.

Endnotes:

! The entire text in this section of the ar-
ticle is an edited version of Felix Frankfurter,
The Task of Administrative Law, 75 U. Pa. L.
Rev. 614 (1927), and is reprinted with permis-
sion. Original footnotes have been deleted or
renumbered.

3 Brandeis, J., dissenting in Burdeau v.
McDowell, 256 U.S. 465, 477 (1921). )

4 See Roscoe Pound, Administrative Ap-
plication of Legal Standards, 44 A.B.A. Rep.
(1919) 445.

Stephen T. Maher is a lawyer and
legal educator. He has written exten-
sively on the Florida Administrative
Procedure Act. His latest law review
article on the subject, Getting Into
The Act, 22 Fla. St. U Law Rev. 277
(1994), is part of a five article Sym-
posium he organized in the Florida
State University Law Review to dis-
cuss efforts to amend the Florida APA
during the 1994 Legislative Session.

Jeregulation

by Suzanne Brownless

Last legislative session the
Florida telecommunications indus-
try was completely changed by the
passage of Chapter 95-403, Laws of
Florida. This was dutifully reported
to you, faithful readers, in last
September’s issue of this fine publi-
cation (Administrative Law Section
Newsletter, Volume XVII, No. 1, Sep-
tember, 1995). And although the con-
sensus of informed opinion is that the
interexchange carriers, of which
AT&T is the most prominent and

ieetﬁ@ Industry
estructuring

edux:

most vocally displeased, generally
got the short end of the stick in last
session’s restructuring of the tele-
communications industry, it seems
that legislators are content to leave
the “new” statute alone for now. That
being the case, you might think that
the world of public utility regulation
would settle down and drift back into
esoteric obscurity.

Not so gentle reader. It seems that
the notion that competition is good
for telecommunications, trucking, air

continued...
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lines and the natural gas pipeline
industries, all of whom have been
completely or significantly deregu-
lated over the last ten years, has lead
some policy makers at both the fed-
eral and state levels to think that
competition might also be good for
the electric industry. Uh-oh, here we
go again.

Status Quo

Unlike the telecommunications
industry which was regulated in
Florida as early as 1911, the electric
industry is a latecomer to regulation
with the first statewide regulatory
statute enacted in 1951.% Statewide
regulation by the precursor to the
Florida Public Service Commission
(FPSC) was seen by the state’s inves-
tor-owned utilities (IOUs) as a
means of escaping local regulation by
counties and municipalities where
rate increases were hard to come by
in the best of times and virtually
impossible to get in election years.

On the financial front, Wall Street
has traditionally viewed electric util-
ity stock as “widows and orphans”
stock: the quintessential safe invest-
ment consistently paying high divi-
dends. The enactment of the Federal
Power Act and the Public Utility
Holding Company Act in the 1930’s
as part of FDR’s New Deal created an
electric industry that was monolithic
and vertically integrated from elec-
tric generation to delivery to the ul-
timate end user. From the 1930’s

until 1974 little changed in the elec-
tric industry on either the services or
the technical side except Ready
Kilowatt’s hairdo (hat or jaunty Big
Boy locks).

PURPA

Then the energy crisis of 1974 hit

and the Arab oil embargo sent elec-
tric rates up through the roof as utili-
ties scrambled to find enough oil to
keep their generating units running.
Conservation and alternative fuels:
solar, wind, voltaic cells, renewables
(aka garbage) suddenly were viewed
as ways to make America less reliant
on fossil fuels and the Arab Emirates.
And another idea was hatched: co-
generation. Why not use the steam
produced by industrial and manufac-
turing processes which was being
vented into the atmosphere to turn
turbines and generate electricity?
That way the fossil fuel being burned
to produce the steam did double duty.
The net result was less fossil fuel
burned overall and more electricity
produced.

Great idea. Congress thought so
too and enacted the Public Utility
Regulatory Policies Act of 1978,2
commonly referred to as PURPA.
PURPA required IOUs to buy
cogenerated power at their own in-
cremental price of generation
(“avoided cost”) and required that
cogeneration facilities be intercon-
nected with the nation’s electric grid
and sold backup, supplemental and
maintenance power by their local
electric utility.

For the first time in 40 years there
were independent power generators

June 19 - 23, 1996
Buena Vista Palace at Walt Disney World Village
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operating in virtually every I0OU’s
backyard. Stated another way, large
industrial customers had an alterna-
tive to purchasing electricity from
their local utility. And since many
industrial customers had been sub-
sidizing the rates of residential cus-
tomers for years, these customers left
the IOUs and began generating all
or a substantial part of their own
power for the simple reason that
cogenerated power was cheaper, and
in many cases more reliable, than
buying it from the IOU.

Industries were interested in pro-
ducing power as cheaply and effi-
ciently as possible, so their entrance
into the power market spurred the
development by vendors of advanced
combined cycle gas technology, fluid-
ized bed coal technology, steam heat
recovery technology and coal gasifi-
cation technology. Not only was new
generating technology developed and
refined but the capital costs for that
technology fell as the market for that
technology expanded. From 1978 to
1990 independent power was proven
around the nation and in Florida to
cost less than, and be as reliable if
not more reliable than, IOU and
municipal power.

In short, PURPA inadvertently
spawned a set of competitors to the
IOUs in the electric generation area,
produced a “track record” for the new
technology developed and set in mo-
tion the idea that maybe competition
in other areas of the industry, e.g.,
transmission, might be equally as
beneficial. Most importantly, it made
large consumers of electricity com-
fortable with the idea that electric-
ity was a commodity just like any
other. And like any other commodity,
large consumers became convinced
that a free market, not a regulated
one, would produce the best and low-
est priced product. What was good for
the widget was good for the watt.

EPACT and FERC NOPRS

Large consumers brought these
ideas to Congress and Congress
passed the Energy Policy Act of 1992
(EPACT).* EPACT revamped federal
regulation of electric utilities with
the goal of stimulating competition
at the wholesale level. The bill cre-
ated a new category of power genera-
tors who could own, build and oper-
ate power plants, and sell their
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electricity anywhere in the United
States. But, these generators could
only sell to IOUs or municipalities.
Sales at retail, that is, directly to the
general public, were prohibited. The
Congressional rationale supporting
the wholesale/retail distinction was
that savings generated at the whole-
sale level would “trickle down” to the
retail customer. And besides, retail
sales have always been the exclusive
domain of the states, not the federal
government.

Obviously, these new entities
couldn’t sell nationwide without ac-
cess to the country’s transmission
grids. What’s the use of generating
power and having the ability to sell
it at wholesale if you can’t wheel it
where it needs to go? The Federal
Energy Regulatory Commission
(FERC) was given the authority to
order an electric utility to wheel this
type of power if certain “public inter-
est” criteria were met. The price for
this wheeling is also to be set by
FERC and must allocate the cost of
this service to the entity requesting
it, not the “native load” customer of
the utility providing the service.

FERC took the Congress at its
word and began requiring that elec-
tric utilities provide “open access” to
their transmission grids as a condi-
tion for the approval of acquisitions
and mergers with other utilities.
Then things really got out of hand
when FERC proposed rules to imple-
ment the “open access” portion of
EPACT. The notorious “GIGA
NOPRS” were published in March of
1995° and attached to these proposed
rules are model “open access” tariffs.
Everyone who is anyone in the elec-
tric industry has filed comments on
these NOPRS and FERC has yet to
issue a final version of the rules al-
though this could happen as early as
this spring. In the meantime all of
the Florida I0Us (FPL, FPC, TECO
and Gulf) have filed their version of
“open access” transmission tariffs
with FERC and are in the process of
getting those approved/modified/de-
nied.

Retail Sales

In the midst of all of this excite-
ment at the federal level, the Cali-
fornia Public Utilities Commission
(CPUC) issued an Order Instituting
Rulemaking on the Commission’s

Proposed Policies Governing Restruc-

turing of California’s Electric Ser-
vices Industry and Reforming Regu-
lation® in April of 1994 and things got
radical. CPUC actually proposed
that all customers be given access to
the transmission grid so that they
could purchase their electricity from
whomever they pleased at whatever
price they could wangle. The fact
that CPUC proposed to phase in this
access starting with large demand
customers and moving to residential
customers at the end of seven years
did little to quiet the roar of indigna-
tion sent up by California’s utility
community. Clearly, CPUC was pro-
posing the end of regulation the en-
tire electric community had always
known and grown to love. CPUC was
actually proposing the deregulation
of the last sacred utility cow: retail
sales.

Although CPUC has since been
made to see the error of its ways and
has significantly modified its original
restructuring proposal, the CPUC
proposal triggered investigations
into electric industry restructuring
by other states. To date, approxi-
mately 35 of the 50 states are cur-
rently investigating restructuring
either before their own regulatory
agencies or in their legislatures or
both.

Florida

Never being an organization to act
without circumspection in regulatory
matters of this complexity, the FPSC
has not initiated its own investiga-
tion into electric industry restructur-
ing at the statewide/retail level. The
FPSC has, however, filed comments
with FERC in response to its GIGA
NOPRS stating that it has serious
concerns with FERC'’s proposed rules
and open access tariffs and warning
FERC to keep its paws off areas
which have traditionally been state
jurisdiction. Due to “municipaliza-
tion” provisions of EPACT, one par-
ticularly disturbing area is the
blurry distinction between interstate
transmission systems, clearly under
the exclusive jurisdiction of FERC,
and distribution systems, clearly
under the exclusive jurisdiction of
the states. One wouldn’t want FERC
to be able to espouse allegiance to
state jurisdiction over retail sales
while creating a loophole for a sig-

nificant number of retail customers
to bypass the local IOU or municipal
utility and thereby bypass state
regulatory control.

Leaping into the breach, the
Florida Legislature has undertaken
the task of examining Florida's elec-
tric industry. Several workshops
have been held by the Public and In-
vestor-Owned Utilities subcommit-
tee of the House Utilities and Tele-
commmunications Committee and a
report is expected before the 1996
session starts on March 5.

Restructuring Issues

Having now worked ourselves into
regulatory deja vu, what are the is-
sues which the Legislature and the
FPSC, if it ever comes to that, should
consider? It will come as no surprise
that the list looks very similar to the
one developed for the telecommuni-
cations industry restructuring with
a few wrinkles for industry specific
issues.

Heading up the list is the funda-
mental issue of whether retail com-
petition should be allowed at all. Will
retail competition be beneficial to the
residential ratepayer or only benefit
the large electric consumer? Stated
another way, will retail competition
bring lower costs and a higher level
of electric service or will it simply
allow industrial and commercial cus-
tomers to bail out leaving residential
customers holding the bill for a bag
full of “stranded investments™?

If you answer this issue no, you
can concentrate on determining
whether the state has a role in de-
veloping or encouraging the whole-
sale power market. If that strikes
you as being a good thing, you can
identify barriers to the development
of that wholesale market and pro-
pose ways to remove or mitigate
those barriers at the state level. Or,
if you are not convinced that whole-
sale competition is a good thing, you
can figure out clever ways to circum-
vent EPACT and FERC decisions by
making it uneconomic and physically
impossible for a high volume of such
sales to occur and a viable wholesale
market to develop in the state.

If, on the other hand, you decide
that retail competition in some form
might be a good thing and might
bring some of the same benefits to
electric consumers that lawmakers

continued...
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believe will be brought to telecom-
munications customers, you have to
identify and evaluate restructuring
proposals based upon what you ex-
pect the electric industry to provide. 1
emphasize this decision because it
strikes me that this part of restruc-
turing is often overlooked by both the
proponents and opponents of retail
competition.

The opponents of retail competi-
tion, usually IOUs and municipals,
argue that a competitive market
must provide exactly the same thing
that a monopoly market provided or
service has been degraded. The cap-
tive, residential customer must be
sacrosanct and the industrial/com-
mercial customer be damned. Propo-
nents, lead by large electric consum-
ers, argue that they want to be able
to develop and shop for their own in-
dividual electric needs and that they
have too long been hamstrung by re-
strictive tariffs and regulations. Ev-
eryone will be able to cut their best
deal. The market will take care of
and protect all of us.

It strikes me that neither argu-
ment is totally correct. After all, the
current form of rate base regulation
was a response to a totally free mar-
ket which actually did not protect
everyone. Some recognition of that
fact must be part of any workable,
equitable restructuring framework.

What the electric industry should
provide to all Florida citizens is nei-
ther a trivial nor a simple question.
It could include access to the broad-
est possible number of alternative
service providers; more diversified
services (something other than firm
and interruptible); an adequate and
reliable statewide electric grid; the
ability to buy some or all of the an-
cillary services that are required to
maintain that grid, e.g., voltage con-
trol; conservation programs; de-
mand-side management programs;
“universal service” to every citizen at
some level; subsidized “lifeline” rates
for low income or disabled citizens;
or “green pricing.” Or, it could in-
clude the ability for a citizen to de-
mand interruptible residential ser-
vice rather than firm service at the
reduced rate how only available to

larger users. Or it could mean that
conservation programs like the popu-
lar “residential energy audit” will be
supplied by private vendors rather
than the local electric company and
will not be subsidized by electric
ratepayers as is now the case.

Having evaluated the pros and
cons of the different retail competi-
tion models, federal and state juris-
dictional issues have to be looked at.
You might know what you want to do,
but be unable to do it. What about
planning for statewide capacity
needs? Are you going to let the mar-
ket make those decisions, the FPSC,
or some other state agency? And,
what is the role of the FPSC in this
new world? Should they monitor the
state of competition in generation,
transmission and distribution ser-
vices and report back to the Legisla-
ture; regulate those areas where
meaningful competition does not de-
velop; develop strategies to encour-
age competitive markets; or simply
downsize to reflect reduced regula-
tory responsibilities?

Finally, having determined which
competitive model is best, how are
you going to transition from a totally
regulated market to one significantly
less regulated? Even California
thought that the transition from the
status quo to full competition in re-
tail sales should be done over a pe-
riod of seven years. What about no-
tice restrictions, transmission and
distribution access fees, exit fees,
stranded investment, and providers
of last resort?

Needless to say there are thou-
sands of ways to address these issues
and utility “experts” all over the land
are putting on seminars and work-
shops exploring the whole area. Ev-
ery McGraw Hill trade publication is
full of them. Florida utilities are also
busy developing strategies to mini-
mize risk and maximize market
share and profit in what everyone
sees as the coming inevitable indus-
try restructuring. One does not have
to be a genius to understand that the
massive corporate downsizings at
TECO, FPC and FPL which have
taken place in the last five years are
part of a strategy to become “lean
and mean” in this new electric mar-
ket. And, FPL for the first time in its
history reduced its dividends last
year in order to have cash on hand

to respond to an increasingly com-
petitive electric energy market.

What’s Happening

So far nothing. Last year Repre-
sentative Dean Saunders (D. Lake-
land) filed a bill which would have
allowed a limited amount of retail
wheeling as a pilot project. HB 2071.
United and strong electric utility in-
dustry opposition quickly turned this
bill into a “study bill” on the restruc-
turing issue which quietly died as the
session closed without being brought
up in substantive committee.

There is speculation that Repre-
sentative Saunders will try again
and the electric utility community
has responded to this speculation by
signing up “hired gun” lobbyists in
unprecedented numbers just in case
something happens. As an example,
according to the records kept by the
Joint Legislative Management Com-
mittee, TECO, the smallest of the
state’s IOUs, increased its registered
lobbyist team from 4 in 1994 to 19 in
1995 and has already signed up 10
in 1996 with the 1996 session still a
month away.

No matter how united or how
strongly opposed the Florida electric -
utility community is to addressing
the issue of restructuring the electric
industry, the increasing economic
pressures of a global economy, fed-
eral actions and the responses of
other states will force Florida to take
these issues up legislatively some-
time in the next two years. In short,
the lyrics of an old song are apropos
here: “I want you, I need you, It’s just
a matter of time.”

Endnotes

! Chapter 6186, Laws of Florida (1911).

2 Chapter 26545, Laws of Florida (1951).

3 Public Law 95-617 (November 9, 1978).

4 Public Law 102-486, 106 Stat. 2776
(1992).

5 70 FERC { 61,357.

¢ Docket Nos. 1.94-04-031 and 1.94-04-
032.

Suzanne Brownless is a solo practi-
tioner inTullahassee specializing in the
practice of admiinistrative, governmen-
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chair of the Public Utilities Law Com-
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Update on the
Governor’s
APA Committee

by Mary Smallwoed
Ruden, McClosky, Smith, Schuster and Russell, P.A.

One of the more significant amendments to the
Florida Administrative Procedure Act being considered
by the Governor’s Administrative Procedure Act Review
Commission is one that would add a generic variance
and waiver provision to Chapter 120, Florida Statutes.
While there was not a draft of a comprehensive bill at
the time this article went to publication, comments of
many members of the Commission suggest that the
Commission’s approach will be to include language in
its final draft of the proposed legislation that allows
any individual affected by an agency rule to request
that the agency involved grant a variance or waiver
from a provision of the rule that adversely affects that
person.

It appears that there are several concerns that are
leading members of the Commission toward this ap-
proach. First, a number of the Commissioners, particu-
larly those who are also members of the Florida Legis-
lature, have expressed concerns about the inflexibility
of the present process. The common theme of the anec-
dotes discussed seems to be that the average citizen
cannot afford to challenge an agency’s action when it
applies one of its rules in a fashion that leads to an
absurd or, as one of the Commissioners expressed it, “a
stupid,” result. There was also a great deal of concern
about the cost of formal proceedings.

A related concern providing impetus for this amend-
ment appears to be Governor Chile’s intention to bring
common sense back to government. Again, the issue ap-
pears to Le the inflexible approach of agencies in ap-
plying their rules.

In considering the implications of this proposed
amendment it is probably best to start with a discus-
sion of how we arrived at this point. The law in Florida
is clear that an agency that has adopted a rule pursu-
ant to the procedures of Section 120.54, Florida Stat-
utes, may not vary from those requirements. See Fla-
mingo Lake RV Resort, Inc. v. Department of
Transportation, 599 So.2d 732 (Fla. 1st DCA 1992). The
reason for this requirement is obvious. One of the pri-
mary purposes of the 1974 Administrative Procedure
Act was to provide certainty to citizens by requiring
agencies to adopt their policies as written rules in an
open forum so citizens would be aware of those poli-
cies. Allowing an agency to then vary its policy on a case
by case basis would defeat the purpose of requiring
rulemaking.

It soon became apparent, however, that this concept
was flawed to a certain extent. The courts quickly ad-
dressed the problems that were presented by ruling
that an agency need not adopt each and every policy as
a rule. See McDonald v. Department of Banking and Fi-

continued, page 8

Update on the APA

by Donna E. Blanton

The Governor’s Administrative Procedure Act Re-
view Commission, in an effort to introduce flexibility
into the administrative process, has endorsed the con-
cept of a new section in chapter 120 that would autho-
rize agencies to grant variances and waivers to their
own rules.

As tl.is issue goes to press, the Commission is sched-
uled to consider a third draft of the variance and waiver
provision at its February 8 meeting. While details of
the proposed statute may be modified at that meeting,
it appears likely that the Commission will forward a
recommendation to the Governor and Legislature that
a variance and waiver statute be enacted.

The Commission began its discussion of the need for
variances and waivers by considering a general premise
that was drafted after several Commissioners shared
their own and citizens’ experiences with agencies who
insisted upon strict adherence to rules, even when the
results were nonsensical. The premise stated:

More flexibility is needed in the administrative

process, particularly in the ways agencies apply their

rules to the public. Agencies must write rules specific

enough to be meaningful, yet general enough to fit a

variety of situations. The broader the regulatory task,

the greater the likelihood that unforeseen situations

will arise, thus creating the need for “adjustments” to

rules of general applicability. Consequently, to achieve

an appropriate result for the public and private

citizens, agencies often need flexibility to vary from

literal requirements of rules. Procedural mechanisms

are needed to consider individual requests for vari-

ances and exceptions to administrative rules of

general applicability.}

In accepting this premise, Commissioners recognized
that flexibility is only one part of a comprehensive ad-
ministrative process that is based on a known set of
regulations and procedures. Commissioners under-
stand that the Florida Administrative Procedure Act
was adopted in 1974 in large measure because of con-
cerns about “phantom government” and to rein in un-
bridled agency flexibility. Thus, Commissioners ex-
pressed a desire to strike a balance between rigid
adherence to rules and unpredictable application of
them to the public.

Before any proposal on variances and waivers was
drafted, Commissioners also reviewed constitutional is-
sues unique to Florida that could have an impact on
the Legislature’s ability to include a general variance
and waiver provision in chapter 120. Specifically, Com-
missioners evaluated and discussed the separation of
powers provision in article II, section 3 of the Florida
Constitution and the “nondelegation doctrine” that
state courts have developed when construing that pro-
vision.? The Commission concluded that a general
waiver and variance provision could be drafted that
satisfies constitutional requirements so long as the
Legislature does not give administrative agencies the
authority to establish fundamental policy and provides

continued, page 10
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nance, 346 So.2d 569 (Fla. 1st DCA
1977). In that case, the First District
Court of Appeals recognized the ob-
vious. If every policy of an agency
was adopted as a rule and the agency
could not waiver from that rule to
address unexpected circumstances,
government would be seriously ham-
pered. The court took a practical ap-
proach to the requirement of
rulemaking in Section 120.54,
Florida Statutes, by requiring the
agencies to adopt policies as rules
only where the policy was suffi-
ciently defined for rulemaking. This
allowed agencies to defend general
policies on a case by case basis in a
Section 120.57 proceeding as it de-
veloped “incipient agency policy” to
the point where rulemaking was ap-
propriate.

Clearly, McDonald anticipated
that the agencies would eventually
adopt each policy as a rule when it
became practicable to do so. Defining
the policy through case by case adju-
dication would assist the agency in
determining the final parameters of
the rule that it would adopt. How-
ever, subsequent cases seemed to
expand the McDonald doctrine by
suggesting that an agency could con-
tinue to apply a “statement of gen-
eral applicability,” which the Act de-
fines as a rule, indefinitely so long as
it was willing to defend that policy
over and over in Section 120.57 pro-
ceedings.

In 1991, the Florida Legislature
adopted Section 120.535, Florida
Statutes, to address its concern that
the courts had strayed too far from
the original legislative intent of
Chapter 120 in allowing the agen-
cies, essentially, unlimited discretion
in when, or even whether, to adopt a
policy.as a rule. Section 120.535, as
it presently exists, states the legis-
lative intent that agency rulemaking
is not discretionary. Instead, a state-
ment of general applicability must be
adopted as a rule as soon as “feasible
and practicable.”

The reaction of observers to the
adoption of Section 120.535 has been
widely divergent. On the one hand,
some parties have felt that excessive
agency rulemaking has stifled

agency discretion to the point that
the ability of agency personnel to use
common sense has been compro-
mised. These individuals point to the
tremendous growth in the number of
adopted rules as evidence of their
point. On the other hand, many Leg-
islators appear to believe that Sec-
tion 120.535 has been ineffective be-
cause the sanctions imposed on an
agency for failure to adopt a policy
as a rule have no real impact.

A previous article in this newslet-
ter has discussed the Commission’s
deliberations regarding Section
120.535 in some detail. At this time,
it appears that the Commission’s
consensus opinion is that Section
120.535 should be retained and
strengthened. This concept, however,
has been tied to adoption of a vari-
ance and waiver provision in recog-
nition of the fact that strengthening
Section 120.535 would further re-
duce agency flexibility to address in-
dividual circumstances which don't
fit within the bounds of a particular
rule.

As this article goes to press, the
language of such a provision has not
been finalized; however, it appears
that it would include the following
concepts.

The drafts, to date, distinguish
between a variance, a modification of
a rule requirement, and a waiver, a
decision not to apply all or some por-
tion of a rule to an individual. The
process for requesting or obtaining a
variance or waiver would be the
same, however.

The draft to be considered by the
Commission at its last meeting on
February 8,1996, provided that vari-
ances or waivers would be appropri-
ate where the application of a rule
would either create a “substantial
hardship” or “violate principles of
fairness.” A hardship could essen-
tially be of any type, including eco-
nomic. Principles of fairness would
be deemed to be violated where a
rule affected an individual in a sig-
nificantly different way it affected
similarly situated persons.

The Commission rejected the po-
sition statement of the Administra-
tive Law Section’s Executive Coun-
cil that any variance provisions
should be incorporated into the indi-
vidual substantive statutes rather
than a procedural statute such as the

Administrative Procedure  Act.
Again, the consensus of the Commis-
sion appears to be that variances
should be available for virtually all
agency rules. Moreover, the Commis-
sion saw no reason why a single set
of criteria should not apply no mat-
ter what the substance of the par-
ticular rule.

At present, there are a number of
substantive statutes that already
contain variance provisions. For ex-
ample, in the environmental area,
Section 403.201, Florida Statutes,
allows the Department of Environ-
mental Protection (DEP)to grant a
variance from either a statutory or
rule provision if the applicant dem-
onstrates that he falls within the
statutory criteria. DEP has adopted
rules that set forth the procedural
and information criteria for request-
ing a variance. Conversely, many
substantive statutes do not contain
any provision for a variance.

The Commission also suggested
that the agency should be required
to notify an affected person of the
availability of a waiver or variance.
It is not clear, however, when this
notification must be given. Presum-
ably, if the citizen also needed a li-
cense pursuant to Section 120.60, the
two actions would occur sequentially.
In other words, the individual would
apply for a license, and the agency
would issue an intent to deny the li-
cense that would include a notifica-
tion of the individual’s right to re-
quest a variance from any rule that
provided the basis of such denial.

The commission’s discussions in-
dicated that the variance review pro-
cess would be similar to that for li-
cense applications, including con-
taining a “default” provision for vari-
ance and waiver requests not acted
on by the agency within 90 days.

The process for obtaining a vari-
ance or waiver would be set forth in
the Model Rules of Procedure and be
uniform from agency to agency. It
appears that the process of obtaining
a variance or waiver would be simi-
lar to that for obtaining a license.
The agency decision to grant or deny
a variance would be final agency ac-
tion subject to the applicant’s right
to request a formal administrative
hearing pursuant to Section 120.57.

The Commission members seemed
to feel that the granting of a variance
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or waiver should not be discretionary
with the agency if all of the criteria
are met.

Information regarding each
agency’s action on requests for vari-
ances and waivers would be submit-
ted to the Governor’s office and Leg-
islature annually. Presumably, these
orders would also have to be indexed
pursuant to Section 120.53(2) as they
would result from a proceeding un-
der Section 120.57(1) or (2) or be ren-
dered pursuant to (3) and have
precedential value.

A number of very important ques-
tions are raised by the approach be-
ing considered by the Commission.
Perhaps the most important issue is
whether the approach will actually
achieve the goals of the Commission
to make it easier for the average citi-
zen to influence an agency’s decision,
particularly where that citizen is
adversely affected by an existing rule
of the agency. Moreover, is it consis-
tent with the original goals of the
Administrative Procedure Act?

It is always dangerous to specu-
late about the long term impacts of a
new or revised statute. However, our
crystal ball may be a little clearer
here since we have the history of the
adoption of the original Act to guide
us. While there was a great deal of
resistance from most agencies during
the early years following the Act’s
adoption, by the late 1970’s most
agencies were in general compliance.
The result was a huge increase in the
number of rules being adopted and a
formalization of the administrative
adjudicatory process. Because the
agencies are now used to acting
within the constraints of the Act, it
is likely that the impacts of any ma-
jor revisions to the Act would be felt
very quickly.

If the Commission’s approach pre-
vails, presumably there would be a
fairly significant increase in the
number of rules adopted by agencies
and a corresponding reduction in the
agencies’ exercise of discretion
through  implementation  of
unadopted policies. Instead, such
agency discretion would be exercised
through the granting or denial of
variances or waivers.

More rules and less agency discre-
tion can only mean that citizens will
often find it necessary to apply for a
variance or waiver. This further

means that there are likely to be
many more formal proceedings on
the agency’s determination to issue
or deny as both the applicant and any
substantially affected third parties
would be entitled to request a hear-
ing.

It is difficult to see how such a pro-
cess would further the Commission’s
goals to make the administrative
process more efficient and cost effec-
tive. Clearly the variance process
could be as time consuming and
costly as the permitting process has
become. In addition, if a license is
also required, the entire process
could be twice as timely if the per-
mit and variance requests are pro-
cessed sequentially. It seems un-
likely that citizens who have
expressed dissatisfaction with the
process as it presently exists will be
helped by the proposed changes.

It is also questionable that sepa-
rate proceedings on a permit request
and a variance request, even where
the petitioner is the same and the
subject matter is the same, could be
consolidated. It would be difficult to
require the applicant in a single pro-
ceeding to take the contradictory po-
sitions that it could meet the appli-
cable rules, thus being entitled to a
license without a variance, and that
it could not meet the rules, thus re-
quiring issuance of a variance.

Another concern raised by this
process is that it may make it more
difficult to determine the agency’s
actual policy on a particular issue. If
an agency is not required to index its
final action on each variance, it
would make it extremely difficult for
an individual to determine the full
scope of the agency’s position on a
particular matter. To be fully in-
formed, a citizen would have to have
a copy of the agency’s rule and each
of its final orders in any licensing or
variance proceedings which con-
strued that rule. Moreover, since
variance requests would be pro-
cessed case by case, the probability
exists that conflicting or inconsistent
results may be reached in different
cases making it even more difficult
to determine the agency’s overall
policy. If numerous variances are
granted from a rule, those orders
may ultimately be more important in
determining an agency’s policy than
the actual rule language.

Another interesting issue that
could arise is the standing of vari-
ance parties to participate in final
administrative hearings on variance
requests. For example, would the
Board of Medicine have a recogniz-
able interest in the decision of the
Board of Nursing’s decision to grant
a variance from a licensing require-
ment?

When you consider that granting
of variances may be mandatory, that
citizens must be notified that a vari-
ance process is available, and that
there will be more rules from which
variances may be needed, the poten-
tial exists that a very large number
of variances will be requested, sig-
nificantly increasing the number of
formal administrative hearings held
before the Division ofAdministrative
Hearings. No discussion has oc-
curred as yet on the need to hire ad-
ditional hearing officers to handle
the work load. If additional staffing
is not part of the final legislative pro-
posal, it seems likely that there will
be an adverse impact on the sched-
uling of administrative hearings in
a timely manner.

Finally, there is no reason to be-
lieve that a one-size-fits-all variance
process will work. Is it really appro-
priate to use the same criteria in
~valuating a request for a variance
from a chemical manufacturing facil-
ity from hazardous waste financial
responsibility requirements as it is
to determine whether a cosmetolo-
gist should be granted a variance
from a licensing requirement?

The benefit to amending the Ad-
ministrative Procedure Act to
strengthen the provisions of Section
120.535 and to create a variance and
waiver provision is clear. It would
hopefully result in more agency
statements of general applicability
being adopted through rulemaking
so affected citizens could more eas-
ily determine the rules of the game.
Moreover, there is little question that
there are often instances in which
strict application of an adopted rule
to a particular individual may result
in an absurd or unintended result. A
variance or waiver provision may be
effective to ameliorate such situa-
tions. Substituting this type of pro-
cess for the one envisioned by the
McDonald court, which allowed case
by case articulation of incipient poli-

continued, page 10
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cies, would seemingly lead to more
certainty for citizens. However, the
advantages of that added degree of
certainty must be weighed against
the potential disadvantages: poor
articulation of standards for the

grant or denial of variance requests
as those standards are generically
applied to a variety of unrelated
regulatory programs; uncertainty
about the agency’s policies resulting
from case-by-case decisions on nu-
merous variance requests; added cost
of litigation where formal proceed-
ings are requested on variance deci-
sions; and added time delays, par-
ticularly where a variance must be

sought after a decision on a related
licensing issue has been rendered.
The greatest reason for concern,
however, is that the amendments to
the Administrative Procedure Act
now being considered are unlikely to
resolve the complaints of citizens
that the existing process is too com-
plicated, costly and time consuming.
Will we simply see ourselves in the
same circumstances next year?

UPDATE ON APA
from page 7

adequate standards to agencies in
the exercise of their discretion.

The proposed statute was drafted
with these considerations in mind.
For example, the proposal makes
clear that it is the policy of the Leg-
islature (not executive branch agen-
cies) that variances and waivers to
rules are appropriate in certain cir-
cumstances. The proposal also states
that it does not authorize agencies to
grant variances or waivers to stat-
utes.Additionally, the central consid-
eration in an agency’s decision
whether to grant a variance or
waiver is whether “the purpose of the
underlying statute” can be or has
been achieved by other means.

The most recent draft of the pro-
posed statute defines both “variance”
and “waiver.” Avariance is a decision
by an agency to grant a modification
to all or part of the literal require-
ments of an agency rule to a person
who is subject to the rule. A waiver
is a decision by an agency not to ap-
ply all or part of a rule to a person
who is subject to the rule.

According to the current draft,
variances and waivers are to be
granted as a matter of right when a
person subject to a particular regu-
lation demonstrates that the purpose
of the underlying statute can be or
has been achieved by other means
and that application of a rule would
create a substantial hardship or
would violate principles of fairness.
A “substantial hardship” is defined
as a demonstrated economic, techno-
logical, legal or other type of hard-
ship to the person requesting the
variance or waiver. “Principles of
fairness” are violated when a rule

affects a particular person in a man-
ner significantly different from the
way it affects other similarly situ-
ated persons who are subject to the
rule.

These criteria were chosen after
research and discussion into admin-
istrative exceptions both at the fed-
eral level and in other states.® The
various types* of exceptions to ad-
ministrative rules are categorized in
the literature as follows:

1. Hardship exceptions. These
are based on the premise that excep-
tions may be granted because com-
pliance with the rule in question
would create a substantial hardship.
There are several subcategories of
hardship exceptions, including eco-
nomic hardship and technological
hardship. The idea behind these ex-
ceptions is that a regulated entity or
person should not be penalized or
prejudiced when complying with a
rule is too expensive or too techno-
logically difficult unless the social
benefits of compliance with the rule
outweigh the costs to the particular
entity or person.

2. Fairness exceptions.

These are used when application of
a rule would cost one entity or per-
son substantially more than those
similarly situated, when application
of a rule would unintentionally pe-
nalize an entity’s or person’s recent
good-faith activities, or when regu-
latory costs to an entity or person are
simply not worth the minimal social
benefits that compliance with the
rule would produce.

3. Policy exceptions. These are
geared to the overall goals of a regu-
latory program. For example, an ex-
ception to a rule may be granted if
its desired results can be achieved by
another means. Policy exceptions can
allow an agency to implement a new
or refined policy on an experimental
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basis.

The Commission worked from
these general categories in drafting
the proposed Florida statute, al-
though modifications were made as

" appropriate to conform to Florida

law.

One means of increasing agency
flexibility that was considered early
in the Commission’s discussions was
the approach taken in Minnesota.
That state’s Administrative Proce-
dureAct includes a general provision
authorizing agencies to grant vari-
ances to rules:

Unless otherwise provided by law,

an agency may grant a variance to

a rule. Before an agency grants a

variance, it shall adopt rules

setting forth procedures and

standards by which variances

shall be granted and denied. An

agency receiving a request for a

variance shall set forth in writing

its reasons for granting or denying

the variance. This subdivision

shall not constitute authority for

an agency to grant variances to

statutory standards.
Minn. St. Ann. § 14.05.

The Commission’s research indi-
cates that Minnesota is the only state
that authorizes agencies to grant
variances in this manner.® While
some other states permit agencies to
develop standards and guidelines for
variances through rulemaking, the
statutory directives usually are
phrased as prohibiting variances
unless such rules are adopted.® Sig-
nificantly, although the variance pro-
vision has been in Minnesota law for
more than 20 years, officials in both
the executive and legislative
branches of Minnesota’s government
say they cannot recall it ever being
used.”

A recent study of the Minnesota
APA recommends that agencies
make better use of the statutory vari-
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ance provision.® Legislators in Min-
nesota a few years ago reportedly
attempted to develop some general
variance standards for agencies to
follow, but the proposal was dropped
because of strong agency objections.
The Commission found it interest-
ing that the Minnesota provision is
not used, and in drafting the pro-
posed statute now under consider-
ation, sought to avoid a similar re-
sult in Florida. Thus, the guidelines
for granting a variance or waiver are
included in the proposed Florida
statute, and agencies are required to
grant the requests if the guidelines
are satisfied. The proposed statute
directs the Administration Commis-
sion to adopt model rules establish-
ing procedures for granting or deny-
ing variance and waiver petitions.
While Minnesota so far appears to
be the only state with a general vari-
ance provision in its APA, many
states authorize variances to particu-
lar statutes or rules. Florida has sev-
eral examples of such variance pro-
visions.? Some Florida statutes only
permit variances to be granted when
alternative means can be shown to
protect public health and safety. See,
e.g., §381.086(3), Fla. Stat. (relating
to migrant housing). In other cases,
variances may be granted if a par-
ticular project provides a significant
regional benefit for wildlife and the
environment. § 378.212(1)(f), Fla.
Stat. (phosphate reclamation).
Commissioners considered the
possibility of recommending the in-
corporation of variance or waiver
provisions similar to those discussed
above in all relevant substantive
statutes. Several Commissioners ex-
pressed the view that combing
though the statutes for each appro-
priate place for such a provision
would be difficult. Additionally, the
view was expressed that embarking
on such a project would be unneces-
sary if the general policy concerning
variances and waivers could be incor-
porated into chapter 120.
Commissioners also considered
other means of amending chapter
120 to introduce flexibility. One pro-
vision in Florida’s APA that once af-
forded more flexibility to agencies
has been eliminated by the Legisla-
ture. The APA formerly contained a
provision that was interpreted by
Florida courts as authorizing agen-

cies to grant exceptions to their rules
so long as they explained those de-
viations. Section 120.68(12), Florida
Statutes (1983), provided that a
court should remand a case to an
agency if it found the agency’s exer-
cise of discretion to be “inconsistent
with an agency rule, an officially
stated agency policy, or a prior
agency practice if deviation there-
from is not explained by the agency .
. . .” (Emphasis supplied). Florida
courts began to develop an “explica-
tion” doctrine allowing an agency to
deviate from its own rule so long as
it explained the deviation.l® The
court cases discussing section
120.68(12) did not elaborate on what
kind of explanation an agency must
provide or under what standard the
agency’s explanation would be re-
viewed. In 1984, the Legislature
amended section 120.68(12) to direct
the remand of all cases in which a
court finds that an agency’s exercise
of discretion is inconsistent with an
agency rule.” Thus, the opportunity
to deviate from an existing rule and
explain that deviation was elimi-
nated.

Commissioners considered the
possibility of returning to the ap-
proach in section 120.68(12), but de-
cided that a more detailed variance
and waiver provision, including pro-
cedural safeguards for both the ap-
plicant and other parties, was pref-
erable.

The current draft of the proposal
states that a person subject to regu-
lation by an agency rule may file a
petition with that agency requesting
a variance or waiver. Agencies may
not initiate variances or waivers on
their own motion. In addition to any
requirements that may be mandated
by model rules, each petition must
specify the rule for which the vari-
ance or waiver is requested; the type
of action requested; the specific facts
that would justify a waiver or vari-
ance for the petitioner; and the rea-
son why the variance or waiver re-
quested would serve the purposes of
the underlying statute.

Notice of variance or waiver peti-
tions would be published in the
Florida Administrative Weekly, and
the model rules would provide a
means for interested persons to com-
ment on the petition. Agencies would
be required to grant or deny the pe-
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tition within 90 days of its receipt or
the petition would be deemed ap-
proved.

The draft provides that an order
granting or denying the petition
must be in writing and contain a
statement of the relevant facts and
reasons supporting the agency’s ac-
tion. The agency’s decision to grant
or deny the petition is required to be
supported by competent substantial
evidence and is subject to section
120.57,

Orders granting or denying vari-
ance or waiver petitions would be
subject to the indexing requirements
of section 120.53(2). Additionally, the
proposal specifically requires each
agency to maintain a record of the
type and disposition of each variance
or waiver petition that is filed. An-
nual reports to the Governor and
Legislature listing the number and
disposition of petitions filed are re-
quired by the draft.

Through its proposal, the Com-
mission has sought to introduce more
flexibility into the application of
agency rules while at the same time
preserve the original goals of the
Administrative Procedure Act.

Donna E. Blanton is the executive
director of the Governor’s Administra-
t‘ve Procedure Act Review Commis-

-sion and an attorney with Katz,

Kutter, Haigler, Alderman, Marks,
Bryant & Yon.

Endnotes

! This premise was developed after re-
search into the law of administrative vari-
ances and waivers. See generally Flexibility
Issues, November 16, 1995 (on file with Com-
mission staff); see also, eg., Alfred C. Aman,
Jr., Administrative Equity: An Analysis of Ex-
ceptions to Administrative Rules, 1982 Duke
L.J. 277

2 See generally Memorandum to Commis-
sion Members from Donna E. Blanton,
Florida’s Nondelegation Doctrine and Agency
Exceptions, December 1, 1995 (on file with
Commission staff).

3 See, e.g., Peter H. Schuck, When the Ex-
ception Becomes the Rule: Regulatory Equity
and the Formulation of Energy Policy Through
an Exceptions Process, 1984 Duke L.J. 183;
Aman supra note 1; Jim Rossi, Making Policy
Through the Waiver of Regulations at the Fed-
eral Energy Regulatory Commission, 47
Admin. L. Rev. 255 (1995).

4 Aman, supra note 1, at 291-322.

5 A task force created by the Iowa State
BarAssociation currently is considering a new
state Administrative Procedure Act that may
include a waiver provision. An October 24,
1995, draft of the proposed lowa APA includes
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a provision that would authorize a person to
petition an agency for an exemption from a
rule. If adopted, it would require agencies to
adopt rules governing the form, contents, and
filing of waiver petitions; specifying the pro-
cedural rights of persons in relation to such
petitions; and providing for the disposition of
those petitions. The proposed waiver provision
states that an agency must grant a petition
for an exemption from a rule “if application of
the rule to petitioner on the basis of the facts
specified in the petition would not serve any
of the purposes of the rule and such an exemp-
tion for petitioner would be consistent with
the public interest.” The proposed statute also
would allow an agency to waive application of

Minutes

one or more of its rules on its own motion if it
found that the statutory criteria for waiver
existed. See Proposed Iowa Administrative
Procedure Act, Iowa State Bar Association
Taskforce on Administrative Law Reform
(Arthur Bonfield, Reporter) (October 24,
1995).

& See Flexibility Issues, supra note 1 (cit-
ing and discussing statutes.)

7 The Commission staff interviewed sev-
eral Minnesota public officials concerning the
variance provision. (“That’s an old provision
that’s been in there from the beginning,” said
George McCormick, counsel to the Minnesota
Senate. “I really don't think anybody uses it.”
Elaine Hanson, commissioner of the Minne-
sota Department of Administration, agreed
with McCormick. She said most agencies do
not want to develop procedures and standards
for granting variances because of concerns

about undermining their rules.)

8 Minnesota Comm. on Reform and
Efficiency, Reforming Minnesota’s Ad-
ministrative Rulemaking System, Sum-
mary Report 15 (1993).

® See, eg., §§ 403.201 (pollution control),
403.854 (drinking water), 381.0086 (migrant
housing), 378.212 (phosphate land reclama-
tion), Fla. Stat. (1993).

0 B g., General Tel. Co. v. Florida Pub.
Serv. Comm’n, 446 So. 2d 1063 (Fla. 1984);
Best Western Tivoli Inn v. Department of
Transportation, 435 So. 2d 321 (Fla. 1st DCA
1983). These cases and the development of
this doctrine are discussed in detail in F. Scott
Boyd, How the Exception Makes the Rule:
Agency Waiver of Statutes, Rules, and Prece-
dent in Florida, 7 St. Thomas L. Rev. 287
(1995).

1 Ch. 84-173, § 4, at 524-25, Laws of Fla.

Administrative Law Section Executive Council Meeting
January 4, 1996, Tallahassee

I. Call to Order

The meeting was called to order by
Section Chair Linda Rigot.

Members present: Bill Williams,
Bill Hyde, John Newton, Michael
Ruff, Carol Forthman, Cathy
Lannon, Kathy Castor (by phone),
Johnny Burris.

Others in attendance: Jackie
Werndli

Members excused: Bob Rhodes,
Vivian Garfein, Ralf Brookes, Steve
Pfeiffer, Floyd Self, Dan Stengle,
Betty Steffens

II. Minutes

No minutes were presented.

IIl. Proposed Budget
The proposed budget for 1996-
1997 was approved.

IV. Consideration of
Legislative Positions

A. Linda Rigot informed the Coun-
cil that the Cabinet reform proposal
has been approved by the Cabinet
and forwarded to the Legislature.
Three of those proposals were dis-
cussed and acted upon by the Execu-
tive Council. One of them is to move
the responsibility and the authority
from the Administration Commis-
sion (Governor and Cabinet) to the
Department of Management Ser-
vices for the Model Rules of Proce-
dure. A second is to move the respon-

sibility and authority from the Ad-
ministration Commission to the Gov-
ernor for appointment of a special
hearing officer in those situations
where D.O.A.H. is a party litigant in
an administrative proceeding. The
third proposal relates to the appoint-
ment of the Director of D.O.A.H. Cur-
rently, the Director is appointed by
the Governor and Cabinet and con-
firmed by the Senate. She serves at
the pleasure of the Governor and
Cabinet. The proposal is to make the
appointment one solely by the Gov-
ernor and for a four-year term.

As to all three of these proposals,
the Council voted, upon motion by
Bill Hyde, to take a position to main-
tain the status quo and to seek Board
of Governor’s approval to lobby that
position before the Legislature.

B. Three legislative lobbying posi-
tions proposed by the Government
Lawyer Section were presented for
comment and support by the Admin-
istrative Law Section.

1. Public records exemption for
home addresses and telephone num-
bers of government employees. Upon
motion by Bill Hyde, the Council
voted to support this position, but not
to take it on as an Administrative
Law Section position.

2. Article V funding by the
state, including a proposal that the
legislature reimburse counties for

12

the cost of operating the state court
system. Carol Forthman moved that
the Council take no position and the
motion passed. Concerns were ex-
pressed about requiring reimburse-
ment to counties without any control
over the expenditures.

3. Reauthorization for state
agencies to pay bar dues and CLE for
government attorneys. Upon motion
of Johnny Burris, the Council voted
to support this position, but not to
take it on as an Administrative Law
Section position.

V. Miscellaneous Items

A. On April 25-26 the Section will
have its Overview CLE course, an
Executive Council meeting, and the
Pat Dore Chair dedication and other
festivities.

B.The current Legislative Com-
mittee members and terms of office
are:

Betty Steffens—3 years
Bill Hyde—2 years
TBA~—1 years

C. The First District Court of Ap-
peal has proposed to the Florida Su-
preme Court that it be permitted to
create a third division for the han-
dling of criminal law matters. It is
not clear how the creation of a third
division will affect the rotation of
judges through the division.
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VI. APA Reform

The Council continued its review
of last year’s SB 536, beginning on
page 59 (see attached).

A.The Council voted to recom-
mend the deletion of proposed (6) on
page 59 which provides that a “rule
is not presumed to be valid or in-
valid,” and sets procedural and ap-
pellate requirements.

B. The Council discussed 4., at the
bottom of page 63, regarding
whether the law needs to specify
clearly that responses to exceptions
are permitted. No action was taken.

C. The Council discussed the pro-
posed change to 10. set forth on pages
65 and 66 relating to an agency’s
authority to reject or modify conclu-
sions of law and interpretations of
rules which are not within its sub-
stantive jurisdiction and the prohi-
bition against a rejection or modifi-
cation of a conclusion of law forming
the basis for a rejection or modifica-
tion of a finding of fact. No position
was taken.

D.The Council also discussed, but
took no action on, the proposed lan-
guage on page 66 (in 10.) which an-
thorizes attorneys fees if an agency
“improperly” rejected or modified
findings of fact.

E.The Council voted to recom-
mend striking Section 18 on page 76
relating to termination of adminis-
trative law judges. Reasons asserted
included the discrepancy in titles,
and the fact that the career service
laws and rules already set forth a
procedure for this. In the absence of
a clear statement that Section 18 is
intended to supplant the other rem-
edy, the new provision may add con-
fusion and contradiction to the law.

F. The Council reaffirmed its prior
position in favor of proposed
120.68(2)(b), p. 77, concerning con-
. solidating appellate proceedings.

G. The Council discussed, but took
no position on, (16) on page 78 relat-
ing to forbidding the appellate court
from substituting its judgment for a
hearing officer’s finding of fact.

H.Upon motions of Johnny Burris

| the Council recommended deletion of

Section 20 on page 78 on the basis
that it was redundant in light of the
Minor Violations Act passed last ses-
sion. (Chapter 95-402).

I. As to Section 23 which begins
on page 82, the Council voted to rec-
ommend deletion of this provision,
but to support a legislative grant of
variance authority to agencies which
are set forth in substantive law and
contain appropriate standards. This
would allow agencies to avoid reach-
ing unreasonable results.

d. On APA reform issues not ad-
dressed in SB 536, the Executive
Council took the following actions.

1. Upon motion of John New-
ton, the Council voted to recommend
that all existing exemptions to Chap-
ter 120 expire on December 31, 1998,
and that the legislature require that
any new proposed exemptions must
be set forth in a separate bill dealing
only with that subject, as is required
for public records exemptions.

2. Bid disputes. Bill Williams
moved and the Council voted to rec-
ommend that the legislature should
enact a standard of proof that is ap-
plicable to bid protests and asserted
that the present standard as enunci-
ated in Grove-Watkins makes the bid
protest process ineffective.
(120.53(5)(e)).

There was also discussion of the
time frames for bid protests with the
comment that there was no reason to

expedite the hearing process and
then let the agency take 90 days to
enter its Final Order. Accordingly,
the Council voted, upon Bill Will-
iams’ motion, to amend the law to
require that exceptions must be filed
within 10 days of the entry of the
Recommended Order and the Final
Order must be filed within 30 days
of entry of the Recommended Order.
In addition, the Council voted, upon
motion by Michael Ruff, to change
the requirement that the hearing be
held within 15 days to 30 days, as in
a rule challenge.

3. Hearing Officer title. The
Council passed Bill Williams’ motion
that D.O.A.H. hearing officers be
called Administrative Law Judges.

4. Default licensure. The Coun-
cil voted to recommend that the “de-
fault” provision in 120.60(1) be
amended to provide that if an agency
has not ruled on an application
within 90 days of its completion, the
applicant may demand a decision by
the agency and the agency must ren-
der a decision within a specified
number of days thereafter. The
Council members could not agree
what the number of days should be.

VII.

The Section legislative positions
previously proposed have been ap-
proved by the Board of Governors.

VIIL.

The next meeting of the Executive
Council will be April 25 or 26, 1996.

[Inutes

Administrative Law Section Executive Council
Meeting, December 13, 1995, Tallahassee

L. Call to Order

Section Chair Linda Rigot called
the meeting to order.

Members present: Bill Williams,
Cathy Lannon, Ralf Brookes (by
phone), Johnny Burris, Kathy Castor
(by phone), Carol Forthman, Bill
Hyde, Steve Pfeiffer, Michael Ruff,
Floyd Self, Mary Smallwood, Diane
Tremor, David Watkins, John New-
ton.

Others in attendance: Jackie
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Werndli, Seann Frasier (by phone),
Bob Downie (by phone).

Members excused: Bob Rhodes,
Vivian Garfein, Betty Steffens, Dan
Stengle.

II. Announcements

The Administrative Law in a Nut-
shell CLE course has been moved to
May 20, 1996.

The Executive Council meeting
scheduled to be held at the midyear

continued...
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meeting at The Florida Bar, will be-
gin at 8:30 a.m., not in the afternoon.

IT1. Response to
Governor’s Administrative
Procedure Act Review

Commission

Aletter was sent to the Adminis-
trative Law Section asking for the
Executive Council’s comments on a
number of issues. Responses to the
questions asked are as follows:

A.Johnny Burris moved, and the
council unanimously voted, that the
proposed APA simplification draft,
with the Section’s proposed amend-
ments, is preferable to existing law.

B.In response to the question of
whether Section 120.535 should be
amended and, if so, how, the Council
voted that by its previous actions, it
had agreed that subsection 1 should

be retained, but the rest should not

be retained. The Council wanted to
make clear that as to the other pro-
visions, because of the diversity of
opinions on the Council, the Council
is unable to reach consensus on other
issues.

C. As to the advisability of vari-
ance or waiver provision in the APA
and, if advisable, any specific provi-
sions the Section may recommend,
Cathy Lannon moved, and it was
passed, that the Council opposes
variance or waiver provisions in the
APA. 1t is the Council’s position that
if the Legislature wants to give au-
thorization for variances, it should do
so in the substantive law of the
Agency.

D.The Governor’s Administrative
Procedure Act Review Commission
also asked the Council concerning
the advisability of the substantive
changes recommended by Debbie
Kearney’s Committee (see attached).

1. As for the interaction be-
tween the timing for filing a chal-
lenge to a proposed rule and the time
for the public hearing, the Executive
Council agreed that the time for fil-
ing a rule challenge should be at a
date after the public hearing date,
but the Council was not in agreement
as to when the challenge should be
required. The Council further stated
that the proposal in Senate Bill 536

for amending 120.54(4)(b) is a good
start, but does not go far enough to-
ward solving the problem.

2. With regard to ex parte com-
munications, the Council agreed
with the proposed repeal of
120.57(1)b)12., which allows a Hear-
ing Officer who is 2 member of an
agency head to participate in the for-
mulation of the final order if the
Hearing Officer has completed all
duties as a Hearing Officer. This po-
sition was in the Council’s prior po-
sition statement. In addition, the
Council moved to approve the recom-
mendation of Debbie Kearney's
group to amend Section 120.66(2)
and (3) to apply to “presiding” offic-
ers, not just to DOAH “hearing” of-
ficers.

3. The Executive Council voted
to reaffirm its prior position state-
ment that the Model Rules adopted
by the Administration Commission
should preempt conflicting agency
rules, unless the Administration
Commission grants a specific exemp-
tion.

4. Bill Williams moved to ap-
prove position #4 which states,
“Upon agreement of the parties or for
good cause shown, a Hearing Officer
should be permitted to extend the
time for conducting a rule challenge
hearing, not to exceed an additional
30 days. This should apply to chal-
lenges of both proposed and existing
rules.” Bill Williams’ motion was to
approve this recommendation with
the deletion of the provision “not to
exceed an additional 30 days.” The
motion was adopted.

5. Upon motion of Bill Will-
iams, the Executive Council disap-
proved recommendation #5 relating
to the APA setting out an explanation
of the hierarchy of agency rules/
model rules/rules of civil procedure.

6. The Executive Council as-
serted that it already has approved
voluntary summary procedures, but
deferred comment on alternative dis-
pute resolution for later.

7. Upon motion by Cathy
Lannon, the Council unanimously
voted to approve the proposal that
appellate courts be allowed to con-
solidate the review of cases which
had been consolidated for final hear-
ing regardless of whether they were
filed in more than one District Court
of Appeal.
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8. Bill Williams moved, and the
Council unanimously voted, to disap-
prove the recommendation that the
many filings that must accompany
the rulemaking process be consoli-
dated.

9. Upon motion of Johnny
Burris, the Council unanimously
voted to disapprove entitling Chap-
ter 120 “The Pat Dore Administra-
tive Procedure Act.”

10. As separate com-
ments on the proposal regarding al-
ternative dispute resolution, the
Council voted to assert that media-
tion should be voluntary only, and
that it would oppose any mandatory
mediation. Furthermore, the Coun-
cil moved to support voluntary me-
diation at any stage in a proceeding,
and this was adopted unanimously.
As to whether a provision for avail-
ability of mediation should be in the
Administrative Procedure Act, Cathy
Lannon moved and the Council
unanimously voted to support such
a position.

IV. Other APA Issues

A.The Council narrowly defeated
a motion to repeal the requirement
that Hearing Officers rule on each
proposed finding of fact.

B. Senate Bill 536 (relevant pages
attached)

1. John Newton moved, and the
Council voted, to oppose the provi-
sion on page 32, lines 18 and 19 of
Senate Bill 536, that the Agency has
the burden to prove the validity of
the rule as to the objections raised.

2. As to page 32, lines 12 - 14,
which provides, “When any substan-
tially affected person seeks determi-
nation of the invalidity of a proposed
rule pursuant to this section, the rule
is not presumed to be valid or in-
valid,” Bill Williams moved, and the
Council voted, to support the position
that a proposed rule is not presumed
to be valid or invalid. Johnny Burris
clarified that this position related
only to proposed rules.

3. John Newton moved, and the
Council voted, to oppose the shifting
of the burden of proof on existing
rules to the agency. This proposal at
issue is set forth on pages 59 at lines
8 and 9. Cathy Lannoen moved to de-
lete subsection (6) which is set forth
on 59 at lines 3-5, and provides,
“When any substantially affected
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person seeks determination of the
invalidity of a rule pursuant to this
section, the rule is not presumed to
be valid or invalid.” This was unani-
mously adopted.

C. Bid Protest. The Council agreed

Minutes

| that in the future it needs to discuss

the provisions relating to bid pro-
tests.

V.Miscellaneous
A. Judge Kahn of the First District

Court of Appeal will be invited to
address the Council at the January
12, 1996, meeting.

B.The Board of Governors has
approved the Section’s legislative
proposals.

Administrative Law Section Executive Council Meeting
November 13, 1995, Tallahassee

L. Call to Order

The meeting was called to order by
Section Chair Linda M. Rigot.

Members present: Bill Williams,
Cathy Lannon, Dan Stengle, Steve
Pfeiffer, Johnny Burris, Ralf Brookes
(by telephone), Dave Watkins (by
telephone) Mary Smallwood (by tele-
phone), Carol Forthman.

Others present: Jackie Werndli.

Members excused: Bill Hyde, John
Newton, Floyd Self, Betty Steffens.

II. Chair’s Report

Jim Rossi, the new Florida Admin-
istrative Law professor at FSU has
applied to become this Section’s first
affiliate member. In addition, Bob
Rhodes is working with the Dean’s
office at F'SU to set a date for a joint
reception for Professor Rossi to be
held at the law school.

Recently approved lobbying posi-
tions have been forwarded to The
Florida Bar for review. They will be
considered by the Board of Governors
at its December meeting.

The Citizen’s Commission on
Cabinet Reform has recommended to
the Governor and Cabinet several
changes of interest to the Section.
Among these are placing responsibil-
ity for the Model Rules with the De-
partment of Management Services,
and authorizing the appointment of
the DOAH Director by the Governor
for a term of 4 years.

III. Review Of the
Governor’s Technical
Working Group Revisions
Of Chapter 120

A. The purpose of this revision of
. Chapter 120 was to “simplify” with-
out making substantive changes.
Some provisions are misplaced in the

current law, and some reorganiza-
tion is necessary because of the way
legislative amendments occurred
over the last several years. The draft
of the Kearney Committee’s effort
was sent to the Section for review by
Bob Rhodes, Chair of the Governor’s
Commission on APA Reform.

B. The Council recommends that
the exception in proposed §120.50(3)
at page 2 be returned to be included
in the definition of “agency.” This
proposed exception would apply to
the Governor in the exercise of execu-
tive powers derived from the Consti-
tution.

C. At page 5, the Council recom-
mends that the agency also be re-
quired to index all recommended or-
ders as well as final orders.

D. At page 10, the Council recom-
mends that the following language
be added back to proposed Section
120.54(1)(f) “. . . and shall be pre-
ceded by a concise statement of the
purpose of the rule and reference to
the rules repealed or amended.”

E. The Council recommends that
on page 25, the provision relating to
120.56(1) be amended to clarify that
it applies to rules or proposed rules.
This should be done by adding to the
title of (1) at the end “or proposed
rule” and by adding to (a), “any per-
son substantially affected by a rule
or a proposed rule . ...”

F. On page 27, the Council recom-
mended that the provision relating to
(4)(a) be amended so that instead of
saying “shall show that the state-
ment constitutes a rule under s.
120.52(15),” it would state “shall
state with particularity facts suffi-
cient to show that the statement con-
stitutes a rule under s. 120.52(15)

C. “As for the proposed revision to
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section 120.565 set forth on page 28,
the Council voted to delete “state-
ment” from the provisions of (1) and
the words “agency statement” in (2).
Insertion of a provision for “state-
ment” greatly alters 120.565 and is,
therefore, a substantive change. The
Executive Council takes no position
for or against the substantive change
at this time, but opposes it being in-
cluded as a procedural change.

H.Similarly, on page 29, there is
another substantive change wherein
the draft adds a time limit of 60 days;
the Council so notes that it is a sub-
stantive change. The Council did
vote to support the change if the time
frame were changed to 90 days.

I. On page 30, the Council points
nut that the deletion of provision d.
is a substantive change. On the mer-
its, the Council recommends retain-
ing the provision in d. with the ex-
ception that the lead-in language,
“Except for any hearing before an
unemployment compensation ap-
peals referee” be deleted.

J. On page 33, the Council op-
poses the changes to (e) and recom-
mends going back to the original lan-
guage.

K. On page 34, the Council notes
that the deletion of item 12. is a sub-
stantive change, but the Council does
support that substantive change as
good policy.

L. As to (1)c) of 120.595 on page
37, the Council recommends a sub-
stantive change by amending the in-
troductory language to state, “In pro-
ceedings pursuant to s. 120.57(1),
and upon motion ....”

M. As to the proposed repeal of
120.63 on pages 41-42, the Council
noted that the repeal is a substantive
change. On the merits, due to a di-
versity of opinions, the Council took

continued...
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no position.

N.On page 43, the Council noted
that the deletion of “full time” and
“may be” in (4) and the deletion of (6)
are substantive changes. However,
the Council does support the sub-
stantive changes.

O.The Council recommends that
the reference to a specific appellate
rule be deleted, leaving the more
general statement, “Subject to the
Florida Rules of Appellate Proce-
dure. . . .” Similarly, in (5) on page
46, the Council recommends deletion
of the reference to a specific rule.

P. As for the change to subsection
(7) on page 47, the Council recom-
mends that the word “may” should be
changed to “shall” in order to con-
form with current law. .

Q.On page 50, there are signifi-
cant changes to section 120.72. First
of all as to the matters being deleted
because of being obsolete, the Coun-
cil recommends that the reviser put
the language being deleted in a foot-
note or make a reference to Laws of
Florida. As for the provisions in sub-
section (2), the Council supports the
first sentence of that provision which
states, "the intent of the legislature
in enacting this comprehensive revi-
sion of chapter 120 is for greater clar-
ity and readability.” However, Coun-
cil members had a problem with the
wording of the second sentence. The
Council could not at the time come
to a decision as to what the wording
should be, but suggested that further
work be done on that language.

JA'A

The next meeting of the Executive
Council of the Administrative Law
Section will be held from 8:30 to

11:30 a.m., on January 12, 1996, at
the mid-year meeting in Orlando at
the Hilton at Walt Disney World Vil-
lage.

Minutes

Administrative Law Section Executive Council
Meeting, October 18, 1995, Tallahassee

I. Call to Order

Section Chair Linda Rigot called
the meeting to order.

Members present: Cathy Lannon,
Carol Forthman, Bill Hyde, John
Newton, Steve Pfeiffer, Michael Ruff,
Betty Steffens, Diane Tremor, Dave
Watkins, Ralf Brooks, Johnny Bur-
ris, Kathy Castor, Mary Smallwood

Others present: Richard Donelan,
Bob Downie, Jackie Werndli

II. Minutes

No minutes were presented.

I1I. Announcements

The Governor’s Administrative
Procedure Revision Commission is
scheduled to meet on November 16
and December 14 of 1995 and on
January 11 and February 8 of 1996.
Donna Blanton, who is on loan from
a private law firm, will serve as staff
to the Commission.

IV. Ideological and
Legislative Position on
APA “Reform”

Betty Steffens, John Newton, and

Bill Hyde prepared a draft statement

of positions on APA reform for con-

sideration by the Executive Council.
The Council reviewed and discussed
the proposal line by line, word by
word, and adopted the Administra-
tive Law Section Ideological and Leg-
islative Position on APA “Reform.”
The final text of that position is at-
tached and incorporated by reference
into these minutes.

The Council discussed The Florida
Bar’s process for approval of legisla-
tive lobbying positions and agreed to
seek an expedited review by other
Sections of our positions. The Sec-
tions and Divisions to be consulted
are Appellate Practice; Environmen-
tal and Land Use Law; General Prac-
tice; Health Law; Government Law-
yer; Labor and Employment Law;
Local Government Law; Out-of-State |
Practitioners; Public Interest Law;
Real Property, Probate, and Trust
Law; Workers Compensation; Young
Lawyers; and Trial Practice.

V. Miscellaneous

There is a problem finding a loca-
tion for the scheduled Administra-
tive Law in a Nutshell CLE. If there
is a need to change the date, the
steering committee will do so and
report to the Executive Council.

April 25, 1996

Tallahassee

April 26, 1996

“Administrative Law Overview”
Florida State Conference Center,

Pat Dore Day Reception
FSU College of Law, Tallahassee

Executive Council Meeting
The Florida Bar, Tallahassee

Up and coming...

May 20, 1996
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“Administrative Law in a Nutshell”
Florida State Conference Center,
Tallahassee

June 21, 1996 Executive Council/ Section Annual
Meeting
Buena Vista Palace, Orlando
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advisability of presumptions con-
cerning the validity of proposed and
existing rules and in whose favor the
presumption should be cast. The
Commission has also considered the
controversial requirement of Section
120.535, Florida Statutes, that agen-
cies adopt rules when feasible and
practicable. At the Commission’s re-
quest, the Executive Council also
considered and made recommenda-
tions on specific amendments con-
tained in Committee Substitute for
Committee Substitute for Senate Bill
536 passed during the last legislative
session but vetoed by the Governor,
The Executive Council also recom-
mended passage of the simplified
version of the APA, prepared by the
Governor’s Technical Working Group
on Chapter 120. The simplified ver-
sion reorganizes the current APA,
removes redundancies and obsolete
language and provisions, and makes
the language gender neutral and less
legalistic.

At the January meeting, the Ex-
ecutive Council approved additional
legislative positions in opposition to
recommendations by the Citizens
Commission on Cabinet Reform. The
three additional positions oppose
changes to the status quo and urge
that the Director of the Division of
Administrative Hearings (DOAH)
continue io be appointed by the Ad-
ministration Commission (Governor
and Cabinet) and confirmed by the
Senate, that the Administration
Commission remain responsible for
the Model Rules of Procedure, and
that the Administration Commission
continue to appoint the hearing of-
ficer to preside in any Chapter 120
proceedings in which DOAH is a
party. The Citizens Commission on
Cabinet Reform would give the ap-
pointing authority to the Governor
and the responsibility for the Model
Rules to the Department of Manage-
ment Services. The Section’s official
lobbying positions that no changes be
made in these three areas have now
been approved by the Board of Gov-
ernors of The Florida Bar.

Larry Sellers has agreed to fill the
vacancy on the Section’s legislation
committee. He, Betty Steffens, and

Bill Hyde certainly have a broad as-

signment during this year of exten-
sive potential amendments to the
APA.

The “Administrative Law in a
Nutshell” program for the Section’s
affiliate members and other non-law-
yers working with, or just interested
in, the APA has been postponed to
the afternoon of Monday, May 20,
1996, in Tallahassee. The program
committee recommended the delay to
be able to include in the presenta-
tions information on any changes
made to the APA by this years legis-
lature. Similarly, the Section will of-
fer practitioners an additional CLE
seminar this year, if necessary as a
result of amendments to the APA
during this legislative session.

The Section’s “Administrative
Law Overview” CLE seminar re-
mains scheduled for the afternoon of
April 25 in Tallahassee, to be fol-
lowed by the ceremonies at F.S.U.
Law School for the formal establish-
ment of the Section’s Pat Dore En-
dowed Professorship. On the follow-
ing morning, the Executive Council
will again meet.

Coincidental with the potential for
substantial changes to the APA and
in the way the executive branch of
government engages in decision-
making as a result of both legislative

and executive branch forces, the Ju-
dicial Management Council of the
Supreme Court of Florida has begun
long-range/strategic planning for the
purpose of generating ideas about
what the state court system should
look like in the next 20-25 years.
Participants at the February 1-2
Workshop were divided into eight
focus groups in the areas of family
courts; organization and administra-
tion of the courts; criminal courts;
probate, guardianship, and mental
health law; the public; administra-
tive law; appellate courts; and civil
courts. I was honored to be in the fo-
cus group on administrative law, and
Section Chair-elect Bill Williams was
in the focus group on appellate
courts. Any possible changes to the
practice of administrative law flow-
ing from the judicial branch are un-
predictable at this time.

A listing of the Section’s officers
and Executive Council members, to-
gether with their addresses and tele-
phone numbers, appears in this issue
of the newsletter. (I know I told you
it was in the last issue.) As a benefit
of the delay, the names, addresses,
and telephone numbers of Section
committee chairs have been added.
Please let us know if we need to fo-
cus additional efforts in any area to
hetter meet your interests and needs.

ADMINIS

The Florida Bar Administrative Law Section
will present

ATIVE LAW IN A NUTSHELL

on Monday, May 20, 1996
at the
Center for Professional Development, Tallahassee

This seminar will address basic administrative law principles and
practice and any recent legislative amendments to the APA.

The half-day seminar will also offer a question and answer session
and background material.

Public officials, persons dealing with state and regional agencies and
school boards, and attorneys will not want to miss this one.

For more information, contact:
Bob Rhodes: 904/222-2300

Jackie Werndli: 904/561-5623

Mark your calendars for May 20, 1996!
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Administrative Law Section
Executive Council

Ms. Linda M. Rigot, Chair

Div. of Adm. Hrng., DeSoto Bldg.
1230 Apalachee Pky.
Tallahassee, Fl 32389-1550
(904)488-9675

Mr. William Eldred Williams, Chair-Elect
Huey Guilday et al

P.O. Box 1794

Tallahassee Fl 32302-1794
(904)224-7091

Ms. M. Catherine Lannon, Secretary
Attorney General's Ofc.

PL 01 The Capitol

Tallahassee, Fl 32399-1050
(904)488-1891

Mr. Robert M. Rhodes, Treasurer
Steel, Hector & Davis

215 S. Monroe St. Ste. 601
Tallahassee, Fl 32301-1804
(904)222-4192

Mr. Robert V. Romani, Board Liaison
P.O. Box 4118

West Paim Beach, FI 33402-3887
(407)659-3500

Ms. Vivian Feist Garfein, Immediate
Past Chair

Dept. of Env. Protection

3319 Maguire Blvd. Ste. 232

Orlando, F! 32803-3767
(407)894-7555

Mr. Ralf Gunars Brookes
Morgan & Hendrick

P.O. Box 1117

Key West, FI 33041-1117
(305)296-5676

Mr. Johnny C. Burris

Nova Southeastern University
3305 College Ave.

Ft. Lauderdale, FI 33314-7721
(305)452-6176

Ms. Katherine Anne Castor
Broad & Cassel

100 N. Tampa St., Ste. 3500
Tampa, FI 33602
(813)225-3020

Ms. Carol Ann Forthman
Cobb Cole & Bell

131 N. Gadsden St.
Tallahassee Fl 32301-1507
(904)681-3233

Mr. William Lewis Hyde
515 N. Adams St.
Tallahassee, Fl 32301
(904)222-6660

Mr. John D. Campbell Newton, il

Messer Vickers et al

P.O. Box 1876

Tallahassee, Fl 32302-1876
(904)222-0720

Mr. George Steven Pfeiffer
2740 Centerview Dr.
Tallahassee, FI 32398-2100
(904)488-8466

Mr. Paul Michael Ruff
Desoto Bldg.

1230 Apalachee Pky
Tallahassee, FI 32399-6577
(904)488-9675

Mr. Floyd Robert Self

215 S. Nomroe St., Ste. 701
P.O. Box 1876

Tallahassee, Fl 32302-1876
(904)222-0720

Ms. Mary F. Smallwood
215 S. Monroe St. Ste. 815
Tallahassee Fl 32301
(904)681-9027

Ms. Betty Jolene Steffens
210 S. Monroe St.

P.O. Box 82

Tallahassee, Fl 32302-0082
(904)224-1215

Mr. Dan R. Stengle
The Capitol
Governor's Office
Tallahassee, Fl
(904)488-5603

Ms. Diane Dubois Tremor
2548 Blairstone Pines Dr.
P.O. Box 1567

Tallahassee Fl 32302-1567
(904)877-6555

Mr. William David Watkins
2700 Blairstone Rd., Ste. C.
P.O. Box 6507

Tallahassee, Fl 32314-6507
(904)877-0099

Committee Chairs:

Newsletter

Dan R. Stengle
The Capitol
Governor’s Office
Tallahassee, FI
(904)488-5603

Seann M. Frazier

3081 Commercial Blvd., #200
Ft. Lauderdale, FL 33308
(305)390-0100

Continuing Legal Education
Richard T. Donelan, Jr.

P.O. Box 190

Tallahassee, FL 32302
(904)224-1585

Cecile . Ross

P.O. Box 24680

West Palm Beach, FL 33416-4680
(407)686-8800

Legislation

Betty J. Steffens

210 S. Monroe St.

P.O. Box 82

Tallahassee, FI 32302-0082
(904)224-1215

Publications

W. David Watkins

2700 Biairstone Rd., Ste. C.
P.O. Box 6507

Tallahassee, FI 32314-6507
(904)877-0099

Bar Journal

Robert C. Donnie, 1
418 E. Virginia St.
Tallahassee, FL. 32301
(904)681-9303

Membership

Katherine A. Castor

Broad & Cassel

100 N. Tampa St., Ste. 3500
Tampa, FI 33602
(813)225-3020

Public Utilities Law

Floyd R. Self

215 S. Monroe St., Ste. 701
P.O. Box 1876

Tallahassee, Fi 32302-1876
(904)222-0720
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The Florida Bar Continuing Legal Education Committee
and the Administrative Law Section present

Administrative Law Overview

COURSE CLASSIFICATION: INTERMEDIATE

April 25, 1996
Florida State Conference Center,

555 W. Pensacola Street, Tallahassee, FL
Course No. 7567TR

LECTURE PROGRAM

12:30 p.m. - 1:00 p.m. Business and Professional Regulation

Late Registration Lisa S. Nelson, Tallahassee

1:00 p.m. - 1:05 p.m. 4:00 p.m. - 4:30 p.m. )

Opening Remarks Administrative Law for Environmental
Litigators

1:05 p.m. - 2:05 p.m. Daniel H. Thompson, Tallahassee

1996 Legislative Issues in Administrative Law

Robert M. Rhodes, Tallahassee 4:30 p.m. - 5:00 p.m.

Richard T. Donelan Jr., Tallahassee Public Interest Group Representation in

William E. Williams, Tallahassee Administrative Law Cases

Terrell K. Arline, Tallahassee
2:05 p.m. - 2:45 p.m.
Governing Boards and Water Supply: Water
Management District Administrative Law
Edward B. Helvenston, Brooksville

2:45 p.m. - 3:00 p.m. Break Please join us after the seminar for the

3:00 p.m. - 3:30 p.m. Pat Dore Day Reception

Effective Practice Before the Public Service . .
Commission FSU College of Law — 5:30 - 7:30 p.m.

Ni . Davi l .
oreen 5. Davis, Tallahassee A special thanks to our reception sponsor

3:30 p.m. - 4:00 p.m. . '
Effective Practice Before the Department of Radey, Hinkle; Thomas & McArthur

DESIGNATION PROG CERTIFICATION PROGRAM
Sunsets 6/30/96 : :
(627 Sozd 480) (Maxlmum Credlt: 4.5 hOUI‘S)
Appellate Practice: 2.5 hours
CLER PROGRAM City, County, Local Government: 4.5 hours

(Maximum Credit: 4.5 hours) Civil Trial: 2.5 hours

General: 4.5 hours

Credit may be applied to more than one of the programs above but cannot exceed the maximum for any given program.
Please keep a record of credit hours earned. RETURN YOUR COMPLETED CLER AFFIDAVIT PRIOR TO CLER
REPORTING DATE (see Bar News label). (Rule Regulating The Florida Bar 6-10.5).
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REFUND POLICY: Requests for refund or credit towards the purchase of audiotapes of the program must be in writing
and postmarked no later than two business days following the last course presentation. Registration fees are non-
transferrable. A $15 service fee applies to refund requests.

Register me for “Administrative Law Overview” Seminar
April 25, 1996, Florida State Conference Center (053)

TO REGISTER OR ORDER TAPES/BOOKS, MAIL THIS FORM TO: The Florida Bar, CLE Programs, 650 Apalachee
Parkway, Tallahassee, FL. 32399-2300 with a check in the appropriate amount payable to The Florida Bar or credit card
information filled in below. If you have questions, call 904/561-5831. ON SITE REGISTRATION, ADD $10.00. On site
registration is by check only.

Name Florida Bar #
Cannot be processed without this number.
Above your name on the News label
Address
City/State/Zip
W) : . Course No: 756 TR

METHOD OF PAYMENT: Check Enclosed (Payable to The Florida Bar) Credit Card (Advance Registration Only)
MASTERCARD/ VISA

Name of Cardholder Card No.

Expiration Date Signature
Yr./Mo.

Member of the Administrative Law Section: $85

Non-section member: $100

Full-time law college faculty or full-time law student: $50

Please check here if you have a disability that may require special attention or services. To ensure availability
of appropriate accommodations, attach a general description of your needs. We will contact you for further
coordination.

COURSE BOOKS—AUDIO/VIDEOTAPES—RELATED PUBLICATIONS
Private taping of this program is not permitted.

Delivery time is 4 to 6 weeks after April 25, 1996. PRICES BELOW DO NOT INCLUDE TAX.
——— COURSE BOOKS ONLY. Cost: $25 plus tax. TOTAL $

— AUDIOCASSETTES (includes course books).
Cost: $85.00 plus tax (section member) $90.00 plus tax (nonsection member). TOTAL $

CLE credit is not awarded for the purchase of the course books only.
Please include sales tax unless ordering party is tax-exempt or a nonresident of Florida. If this order is to be purchased by
a tax-exempt organization, the course books or tapes must be mailed to that organization and not to a person. Include tax-
exempt number beside organization’s name on the order form.

The Florida Bar
BULK RATE
650 Apalachee Parkway U.S. POSTAGE
Tallahassee, FL. 32399-2300 PAID
- TALLAHASSEE, FL
Permit No. 43
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