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From the Chair
by Deborah K. Kearney

It’s that time of year for goodbyes
and for expressing thanks and I have
lots of thanks to spread around. The
Administrative Law Section is very
fortunate for our active, experienced,
and yes, weathered, Executive Coun-
cil membership. And, for our active,
experienced, and weathered staff
administrator, Jackie Werndli.

Thank you, Jackie, for the long
hours you put in to make us look
good, to get us through our business,
and to help us maneuver through the
intriguing and foreign bureaucracy of

the Bar. The Section is very fortunate
to enjoy Jackie’s dedicated service. I
have learned to shut off the alarm on
my Blackberry so Jackie’s late night
business doesn’t wake me up!

I would especially like to thank
Council members, Andy Bertron, Bill
Williams, and Administrative Law
Judge Linda Rigot, rock-solid col-
leagues who were always willing, al-
ways giving of their time, to provide
incredibly excellent work and advice.
I believe Andy supported virtually
every undertaking of the Section this

year. Even the duties he undertook
as Council Secretary were daunting
this term. Andy also chaired the CLE
Committee. Judge Rigot and Bill Wil-
liams continued providing the thor-
ough review required as co-chairs of
the Legislative Committee and Andy
has joined them this year in that en-
deavor. All were active in developing
our recommendations for updating
the Uniform Rules of Procedure—an
effort spearheaded by Chris Moore.

All were also intimately involved
with the certification program. Andy

Standards of Review Under the Florida
Administrative Procedure Act1

by Donna E. Blanton

A standard of review describes the
amount of deference a reviewing
court will give an agency decision
under review. Inquiries as to the ap-
propriate standard of review under
sections the Administrative Proce-
dure Act (“APA”) always begin with
section 120.68, Florida Statutes, the
provision in the APA governing judi-
cial review.

Section 120.68(7) establishes dif-
ferent levels of review for issues of
fact, procedure, law, and policy.
Florida courts have interpreted each
of these provisions, so court decisions

always must be considered in con-
junction with the plain language of
the statute.2

Statutory Requirements
Section 120.68(7) provides:

The court shall remand a case
to the agency for further proceed-
ings consistent with the court’s de-
cision or set aside agency action, as
appropriate, when it finds that:

(a)  There has been no hearing
prior to agency action and the re-
viewing court finds that the valid-
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always introduced the balanced, clear-
headed approach and Bill undertook
the difficult negotiations with the
Government Lawyers Section to re-
solve what seemed to be an impasse
with that Section on our joint certifi-
cation program. Judge Rigot was con-
stantly available to provide guidance,
as well as to dig in and produce work
product on our projects. I’ve never
called a judge at home so often.

Cathy Sellers has done an amaz-
ing job of heading up the Law School
Outreach program. As an adjunct
professor in Administrative Law at
both FSU and UF, Cathy is discover-
ing new ways to introduce the topic
of administrative law and the Admin-
istrative Law Section to law students
throughout the state.

Many thanks to Elizabeth McArthur
for again producing the Section’s news-
letter, to Mary Smallwood for contrib-
uting the Appellate Case Notes, and to

Mary Ellen Clark for coordinating
the Agency Snapshots pieces. The
newsletter is a terrific publication
and I sincerely appreciate the time
and the energy Elizabeth puts into its
production.

Cathy Lannon brings new mean-
ing to the concept of working
collegially. You can always count on
Cathy to provide input and share
her views.

Looking to the future, some
changes to our bylaws should help to
make the Section even stronger and
should work to involve more Section
members in leadership roles, in CLE
planning and execution, and in con-
ducting operations more efficiently.
The approved bylaws as amended
are published in this newsletter. Our
newly formed Nominating Commit-
tee will be bringing a new slate of
officers and of council members to
the annual meeting in June. While
the Section has always concentrated
on including lawyers from the pub-
lic and private sectors, we hope to
achieve a better balance of the diver-
gent backgrounds of administrative

law practitioners.
Booter Imhof promises to be a great

Chair and even better, a lot of fun.
Booter’s sense of responsibility, along
with his in-depth experience in
Florida Bar matters and his terrific
sense of humor, will make the Execu-
tive Council a rewarding experience
in the coming year. As I have through-
out the year, I would encourage all
who are interested to act on your in-
terest in Section activities and join
with the Executive Council to help us
produce more and better articles and
continuing education programs, to
improve our website, and to find new
and better ways to advance our
shared interest in administrative law.

Thanks to all of the Executive Coun-
cil members for your fine efforts and
to our membership for your support.

Deborah K. Kearney is the Chair of the
Administrative Law Section. She gradu-
ated from the Florida State University
College of Law and currently serves as the
General Counsel of the Florida House of
Representatives. Debby can be contacted
at debby.kearney@ myfloridahouse.gov.
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Administrative Law Section Schedule

Thursday, June 22
6:30 p.m. – 7:30 p.m.
Section Reception

Friday, June 23
10:30 a.m. – 12:30 p.m.

Executive Council/Section Annual Meeting
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APPELLATE CASE NOTES
by Mary F. Smallwood

Adjudicatory Proceedings
Fuller v. Department of Education, 31
Fla. L. Weekly 900 (Fla. 1st DCA,
March 27, 2006)

Fuller sought an administrative
hearing challenging the reclassifica-
tion of her position at the Depart-
ment of Education from Career Ser-
vice to Select Exempt Service and her
subsequent termination. The ad-
ministrative law judge issued a rec-
ommended order finding that the
Department had erroneously reclas-
sified the position as the evidence in-
dicated that her duties were not
managerial, confidential, or supervi-
sory. The Department rejected the
Department’s findings of fact and
made substituted findings.

On appeal, the court reversed on
the grounds that the Department
had not complied with Section
120.57(1)(l), Fla. Stat. The court
noted that there had been substan-
tial testimony before the administra-
tive law judge regarding Fuller’s du-
ties and responsibilities, culminating
in a 33-page recommended order.

Licensing
Cartaya v. Department of Business
and Professional Regulation, 31 Fla.
L. Weekly 221 (Fla. 3d DCA, January
18, 2006)

The Department of Business and
Professional Regulation filed an
administrative complaint against
Cartaya alleging a number of viola-
tions of law relating to conducting
real estate appraisals. The adminis-
trative law judge in the formal pro-
ceeding found Cartaya guilty of three
unintentional violations and not
guilty of the other counts in the com-
plaint. The judge recommended a
thirty-day suspension of her license
and one year of probation. The
Florida Real Estate Appraisal Board
adopted the findings of facts in the
recommended order, but increased
the penalty to two years’ suspension
of her license.

On appeal, the court reversed and
remanded. It agreed with Cartaya

that the Board had failed to state
with particularity the grounds for
rejecting the proposed penalty under
Section 120.571)(l), Fla. Stat.

Scherer v. Department of Business
and Professional Regulation, 31 Fla.
L. Weekly 320 (Fla. 5th DCA, January
27, 2006)

Scherer challenged a final order of
the Department of Business and Pro-
fessional Regulation denying his ap-
plication for a general contractor’s li-
cense on the grounds that he had been
convicted of a felony and had not had
his civil rights restored. In reaching
its decision, the Construction Indus-
try Licensing Board cited Section
112.011(1)(b), Fla. Stat., which pro-
vides that a person convicted of felony
cannot be denied a license based solely
on that conviction where the person’s
civil rights have been restored.

On appeal, the court reversed. It
noted that nothing in the licensing
statute, Chapter 489, Fla. Stat., re-
quired a restoration of a felon’s civil
rights. Instead, Section 489.111, Fla.
Stat., requires that an applicant for
a license must demonstrate “good
moral character” related to the pro-
fessional responsibilities of the ap-
plicant. The court noted that convic-
tion of a felony was not evidence of
lack of good moral character, and
lack of a conviction was likewise not
evidence of good moral character.
The court rejected the Department’s
argument that it should give defer-
ence to the Department’s interpre-
tation of the Section 112.011, noting
that it was general Florida law, not
a statute specifically within the
Department’s realm of responsibility.

(Note: The First District Court of
Appeal reached the same conclusion
on this question in Yeoman v. Con-
struction Industry Licensing Board,
31 Fla. L. Weekly 48 (Fla. 1st DCA,
December 22, 2005).

Bid Protests
Hadi v. Liberty Behavioral Health

Corporation, 31 Fla. L. Weekly 912
(Fla. 1st DCA, March 29, 2006)

The Department of Children and
Families (“DCF”) issued a Request for
Proposals (“RFP”) to construct a civil
commitment facility for sexually vio-
lent predators where such offenders
could be committed under the Jimmy
Ryce Act. Liberty Behavioral Health
Corporation (“Liberty”) filed a peti-
tion for a formal hearing to challenge
certain specifications in the RFP. It
also filed a circuit court action seek-
ing a temporary injunction to prevent
DCF from enforcing the provisions of
Section 287.042(2)(c), Fla. Stat., re-
quiring the posting of a bond in the
amount of one percent of the esti-
mated contract price (in this case
$5,062,550.00) prior to challenging a
specification of the RFP. The trial
court granted the request for a tem-
porary injunction.

With respect to the request for a
formal hearing, DCF, after hearing
argument of counsel, concluded that
there were no disputed issues of ma-
terial fact. The specifications Liberty
alleged were arbitrary and capricious
required that the facility be con-
structed to meet prison security stan-
dards and that any bidder demon-
strate that it received a substantial
portion of its annual revenues from
operating an American Correctional
Association accredited correctional
facility. Liberty alleged that these
specifications would disqualify it
from responding to the RFP, even
though it presently operated such a
facility under contract with the state.
DCF concluded that there were no
disputed issues fact as the only issues
raised by Liberty were whether the
challenged specifications were arbi-
trary and capricious and contrary to
competition. After an informal hear-
ing, DCF concluded that the specifi-
cations were reasonable and within
the agency’s discretion.

On appeal, the court considered
the validity of the circuit court’s tem-
porary injunction and reversed. The
majority held that the circuit court
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had not provided any factual basis for
its conclusion that Liberty met the
four-part test for a temporary injunc-
tion. The majority also held that DCF
was correct in concluding that there
were no disputed issues of fact. With
respect to the validity of the specifi-
cations, the court held that requiring
prison level security and experience
in operating correctional facilities
was not unreasonable in light of the
purpose of the Jimmy Ryce Act to
commit persons predisposed to com-
mit sexually violent offenses to con-
tinued civil incarceration after re-
lease from prison.

In a separate decision, Judge
Benton concurred in part and dis-
sented in part. He agreed that the
temporary injunction was inappro-
priate on the grounds that Liberty
failed to exhaust administrative rem-
edies. However, he would have
granted Liberty a formal hearing to
contest the specifications after post-
ing of the required bond.

Immediate Final Orders
Henson v. Department of Health, 31
Fla. L. Weekly 701 (Fla. 1st DCA,
March 3, 2006)

The Department of Health entered
an immediate final order suspending
Dr. Henson’s license to practice osteo-
pathic medicine. The final order al-
leged that Dr. Henson had prescribed

excessive amounts of narcotic drugs
to three of his patients.

On appeal, the court remanded for
further proceedings. It held that the
order should have been more nar-
rowly tailored to prohibit Dr. Henson
from treating those three patients
and prescribing narcotic drugs as
there was no finding in the immedi-
ate final order that he provided in-
adequate care for his other patients.

Informal Hearings
Keen v. Department of Business and
Professional Regulation, 31 Fla. L.
Weekly 533 (Fla. 5th DCA, February
17, 2006)

Keen appealed from an order of
the Florida Real Estate Appraisal
Board (“FREAB”) suspending his
real estate appraisal license for one
year. The initial administrative com-
plaint included counts I through IV.
Keen indicated in his election of
rights that he disputed certain ma-
terial facts with respect to Counts
I and IV but that there were no dis-
puted facts with respect to Counts II
and III. Subsequently, the Depart-
ment voluntarily dismissed Counts I
and IV. Keen and the Department
then jointly moved for an informal
hearing on Counts II and III. The
Department then sent a notice re-
questing that a hearing be set on the
remaining counts and stating that
the hearing, if granted, would be held
immediately. The hearing was held,
but neither Keen nor his counsel was
present.

On appeal, Keen argued that he

should be granted a new hearing be-
cause he did not receive notice that
the hearing had been granted within
15 days of the request in violation of
Section 120.569(2)(a), Fla. Stat. That
section provides that “[a] request for
a hearing shall be granted or denied
within 15 days after receipt.”

The court affirmed the final order.
It held that since the remaining
counts were governed by Section
120.57(2), Fla. Stat., the notice re-
quirement was that reasonable no-
tice be provided.

Agency Authority
Aetna Health, Inc. v. 21st Century
Oncology, Inc., 31 Fla. L. Weekly 244
(Fla. 1st DCA, January 20, 2006)

Aetna Health appealed a final or-
der of the Agency for Health Care
Administration (“AHCA”) finding in
favor of 21st Century Oncology in a
claims dispute. The final order
adopted a recommended order issued
by the contract dispute resolution
firm retained by AHCA pursuant to
Section 408.7057, Fla. Stat. During
the course of the appeal, the parties
resolved the dispute and jointly re-
quested that the appellate court va-
cate the final order. The court denied
the request but relinquished jurisdic-
tion to AHCA to consider the request.
AHCA entered an order concluding
that it did not have jurisdiction un-
der the statute to vacate the order as
agencies only have such powers as
are conferred upon them by statute.
AHCA noted that the statute pro-
vided that the agency “shall adopt the
recommended order as a final order.”
Section 408.7057(4), Fla. Stat.
AHCA’s order suggested that the par-
ties request that the district court
vacate the order.

When the matter returned to the
district court, it again rejected the
parties’ motion to vacate and re-
manded to AHCA with directions to
vacate the order. The court noted that
the statutory provision only applied
to disputes not resolved by the health
care provider and the health plan.
Citing Reich v. Department of Health,
868 So. 2d 1275 (Fla. 1st DCA 2004),
the court held that agencies have in-
herent power to reopen or rehear a
case where the proceeding is essen-
tially judicial in nature.
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Declaratory Statements
National Association of Optometrists
and Opticians v. Department of
Health, 31 Fla. L. Weekly 780 (Fla. 1st

DCA, March 14, 2006)
Dr. Haines, an optometrist who

leased space from Wal-Mart, sought
a declaratory statement from the
Department of Health, Board of Op-
tometry, regarding whether certain
provisions included in a draft lease
violated requirements of Chapter
463, Fla. Stat., and Rule 64B-13, Fla.
Admin. Code. During the course of
negotiations with Wal-Mart, the con-
tested provisions were deleted from
the draft lease. However, counsel for
Dr. Haines argued to the Board that
it should still issue a declaratory
statement to provide guidance to Dr.
Haines with respect to such provi-
sions for purposes of possible future
lease negotiations. Over the objec-
tions of Wal-Mart, the Board issued
a declaratory statement holding that
certain of the provisions would vio-
late the statutory and regulatory re-
quirements by allowing a corporation
to exercise control over Dr. Haines’
practice of optometry.

On appeal, the court reversed,
holding that the declaratory state-
ment did not apply to Dr. Haines’ par-
ticular set of circumstances as re-
quired by Section 120.565, Fla. Stat.
While it noted that Dr. Haines might
have been entitled to a declaratory
statement at the time the challenged
lease provisions were still in the draft
lease, once those provisions were re-
moved, she was no longer potentially
faced with disciplinary action by the
Board. The court rejected Dr. Haines’
argument that the declaratory state-
ment was appropriate because it al-
lowed her select a proper course of
action in advance.

Emergency Rules
Hartman-Tyner, Inc. v. Department of
Business and Professional Regula-
tion, 31 Fla. L. Weekly 826 (Fla. 1st

DCA, March 17, 2006)
The Division of Pari-Mutuel Wa-

gering adopted an emergency rule
repealing Rule 61D-11.027, Fla.
Admin. Code, on the grounds that the
repealed rule could mislead licensees
to believe that the rule authorized
no-limit poker tournament play. The
Division concluded that an emer-

gency rule was justified as there was
an immediate danger to the public
health, safety and welfare. The Divi-
sion attached to the rule justification
one advertisement from one pari-
mutuel facility for a no-limit poker
tournament. Several pari-mutuel
wagering licenseholders appealed
the emergency rule.

On appeal, the court agreed with
the licensees that there was no justi-
fication for an emergency rule. It
found that the Division did not show
that there was an immediate danger
to any particular member of the pub-
lic.

Government-in-the-Sunshine
and Public Records
Memorial Hospital-West Volusia, Inc.
v. News-Journal Corporation, 31 Fla.
L. Weekly 883 (Fla. 5th DCA, March
24, 2006)

Memorial Hospital-West Volusia
(“Memorial”) filed an action in circuit
court seeking a determination that it
was no longer subject to the Public
Records and Government-in-the-
Sunshine Laws (the “Laws”) after it
purchased the hospital from the West
Volusia Hospital Authority. The pur-
chase agreement contained cov-
enants requiring that Memorial for-
give the Authority’s unpaid debt to
Memorial, maintain a certain level of
health care services, provide indigent
care, fund the employee pension plan,
and grant the Authority first refusal
rights to repurchase the hospital
should Memorial decide to sell. Un-
der the agreement, the Authority was
obligated to reimburse Memorial for
indigent care services.

Prior to purchasing the hospital,
Memorial had operated it on behalf
of the Authority under a lease agree-
ment. The Fifth District had previ-
ously determined that, under the
lease arrangement, Memorial was
subject to the Laws because it was
acting on behalf of the Authority. See
New-Journal Corp. v. Memorial Hos-
pital-West Volusia, Inc., 695 So. 2d
418 (Fla. 5th DCA 1997). That decision
was affirmed by the Florida Supreme
Court in Memorial Hospital-West
Volusia, Inc. v. News-Journal Corp.,
729 So. 2d 373 (Fla. 1999).

The Supreme Court, in News and
Sun-Sentinel Co. v. Schwab, Twitty &
Hanser Architectural Group, Inc., 596

So. 2d 1029 (Fla. 1992), adopted a “to-
tality of factors” test to determine
when a private entity is acting on
behalf of a public entity and, thus,
subject to the Laws. It identified nine
factors to be considered. Subse-
quently, the Fifth District held that
the totality of factors analysis was
unnecessary where a public agency
has clearly transferred or delegated
its powers and responsibilities to a
private entity. Stanfield v. Salvation
Army, 695 So. 2d 501 Fla. 5th DCA
1997). That court distinguished be-
tween a situation where the private
entity merely contracted with the
public entity to provide services and
a situation where the private entity
contracted to provide services in
place of the public entity.

News-Journal argued that the sale
constituted a delegation of the
Authority’s responsibilities and no
analysis of the totality of factors was
required. The circuit court agreed. It
held that the only difference between
the prior case and the present one
was that Memorial leased the facili-
ties in the first instance and owned
them here.

On appeal, the court reversed. It
found the circumstances to be much
more complicated than the circuit
court suggested and applied the to-
tality of factors test. In evaluating
each of the nine factors, the court
reached a different conclusion under
the sale scenario than it had under
the lease scenario. Of particular im-
portance, the court found that there
was an insignificant expenditure of
public funds as the Authority no
longer expended funds on hospital
operations. The reimbursement of
indigent care expenses constituted
less than 5% of the total net patient
revenues of the hospital. Likewise
there was no longer significant com-
mingling of funds, the activities were
not being conducted on publicly
owned property, the services being
provided were not ones that the Au-
thority would otherwise necessarily
be providing, and the private entity
was not created by the public entity.

J.I. v. Department of Children and
Families, 31 Fla. L. Weekly 741 (Fla.
4th DCA, March 8, 2006)

J.I., the father, challenged an or-
der of the circuit court terminating

continued...
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his parental rights. The order had
been issued after a permanency staff-
ing meeting within the Department
of Children and Families recom-
mended termination. Rule 65C-
13.020(2), Fla. Admin. Code, identi-
fies the individuals who are to
participate in permanency staffing
meetings. They include the foster
care supervisor, foster care counselor,
adoption supervisor, District pro-
gram specialist, the foster parent, the
guardian ad litem, and various pro-
fessionals who may be involved. The
purpose of the meeting is to deter-
mine how to get the child into a per-
manent home as soon as possible. The
father had argued to the circuit court
that the permanency staffing meet-
ing should have been held in the sun-
shine. The court terminated parental
rights without addressing that argu-
ment.

On appeal, the court affirmed the
order below. It held that the perma-
nency staffing review is not a meet-
ing of a board or commission within
the meaning of the Government-in-
the-Sunshine Law. It concluded that
no formal decision-making occurs at
the meeting. Further, the decision to
file a petition for termination of pa-
rental rights is confidential and all
records related thereto are exempt
from disclosure under Chapter 39,
Fla. Stat. Under those circumstances,
the court concluded it would not
make sense to make the meetings
open to the public.

Conflict of Interest
Fanizza v. Commission on Ethics, 31
Fla. L. Weekly 844 (Fla. 4th DCA,
March 22, 2006)

Fanizza appealed an order of the
Commission on Ethics fining her and
imposing sanctions for alleged viola-
tions of Section 112.313(7), Fla. Stat.,
which prohibits a public official from
holding employment or having a con-
tractual relationship that will “create
a continuing or frequently recurring
conflict” between the official’s private
interests and her performance of her
public duties. Two situations were

addressed by the Commission. First,
two years before being elected to the
City Commission of Wilton Manors,
Ms Fanizza represented local citizens
in challenging a rezoning action of
the City. At the time of her election
the only matter unresolved was the
action of the circuit court to set the
amount of attorney’s fees owed to
the successful plaintiffs. Ms. Fanizza
recused herself from the vote of the
Commission on the agreement on
attorney’s fees. In the second case,
Fanizza was the lone dissenting vote
on the City Commission on a request
to grant a special exception to allow
townhouses in a single family zon-
ing district. Subsequent to the
Commission’s approval of the special
exception, Fanizza agreed to repre-
sent a number of residents in chal-
lenging the action without charging
the clients. She was ultimately suc-
cessful before the circuit court, and
the City agreed to reimburse her
court costs. She was not awarded
attorney’s fees.

On appeal, the court reversed. It
concluded that there was no continu-
ing or frequently recurring conflict in

CASE NOTES
from page 5

Seeking Nominations for
APA Top 10 Lists

the first case as her representation
occurred prior to her election to the
Commission and the only issue left
to be decided after election was the
amount of attorney’s fees to be
awarded. The court had more diffi-
culty on the second case. It noted that
her representation of citizens chal-
lenging the special exception while a
member of the Commission was a vio-
lation of Florida Bar Rule 4-1.11(a)
as she was representing a private cli-
ent without the consent of the City.
However, the court ultimately con-
cluded that the single incident did
not constitute a continuing or fre-
quently recurring conflict.

Mary F. Smallwood is a partner
with the firm of Ruden, McClosky,
Smith, Schuster & Russell, P.A. in its
Tallahassee office. She is Past Chair
of the Administrative Law Section and
a Past Chair of the Environmental
and Land Use Law Section of The
Florida Bar. She practices in the ar-
eas of environmental, land use, and
administrative law. Comments and
questions may be submitted to
Mary.Smallwood@Ruden.com.

In celebration of the 10-year anni-
versary of the 1996 re-write of the
Administrative Procedure Act, Kent
Wetherell is putting together a pair
of “Top 10” lists. He is looking for Sec-
tion members (and anyone else who
may be interested) to nominate cases
for inclusion on the lists.

The first list will contain the “Top
10” cases decided in the past 10 years
under the revised APA. The second
list will contain the “Top 10” Florida
APA cases of all time.

The cases that should be considered
for nomination are those that can be
characterized as “seminal” APA deci-
sions (even if they have been subse-

quently overruled by legislative action)
and/or cases that have come to be
known as “the case” for a particular
point of administrative law. The cases
should interpret the APA and/or decide
an important or interesting principle
of administrative law, as distinguished
from cases that decide an important
issue of substantive law that just hap-
pened to arise under the APA.

If all goes well, the “Top 10” lists
will be revealed at the 2006 Pat Dore
Conference, which is currently sched-
uled for October 19-20 in Tallahassee.
Please e-mail your case nominees to
kent_wetherell@doah.state.fl.us no
later than July 30.
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The Clocks at DOAH are No Longer Three
Minutes Fast
by T. Kent Wetherell, II1

In a 1998 article published in this
newsletter,2 I recounted the story of
how the clocks at the Division of Ad-
ministrative Hearings (DOAH) were
three minutes fast according to the
sworn affidavits of two Tallahassee
lawyers and a “source of undispu-
table accuracy.” The article con-
cluded with the admonition that “ad-
ministrative law practitioners
should govern themselves accord-
ingly” because it was “unknown
whether DOAH has reset its clocks
to ‘actual time.’”

The effect of DOAH’s clocks being
three minutes fast was that a docu-
ment delivered to the DOAH Clerk’s
office at 5:00 p.m. “actual time” would
be file-stamped at 5:03 p.m. (assum-
ing there was someone at the front
desk to receive the filing at the time),
and pursuant to the Uniform Rules
of Procedure, the document would
not be considered “filed” until the
next regular business day.3 The same
would have been true for a document
received by fax (or e-filing4) at 5:00
p.m. “actual time.”5

The practical significance of the
time discrepancy in DOAH’s clocks is
somewhat limited because very few
initial pleadings (for which filing
deadlines are most critical6) are filed
at DOAH.7 Nevertheless, I thought
the time discrepancy was an issue
that administrative law practitioners
would be interested in or, at least,
somewhat amused by.

Although I have been at DOAH for
over four years now, I had more or
less forgotten about the “problem”
with DOAH’s clocks until one of the
lawyers whose affidavit I quoted in
the 1998 article appeared before me.
In an effort to satisfy my curiosity
(and as a service to the administra-
tive bar), I set out to determine
whether the clocks at DOAH are still
three minutes fast.

To do so, I first set my watch to
“actual time” based upon the time
announcement given by the U.S. Na-

val Observatory Master Clock record-
ing at (202) 762-1401. That record-
ing is the “source of undisputable ac-
curacy” referred to in one of the
affidavits quoted in the 1998 article.
I tried to verify that time against a
local time recording as was done in
the affidavit, but the phone number
844-1212 is no longer in service. I did
not take the time to further calibrate
my watch based upon the start-time
of “All Things Considered” on the lo-
cal public radio station, which was
the source that the other affidavit
quoted in the 1998 article relied
upon in determining that the DOAH
clocks were three minutes fast.
Next, I compared the time shown on
my watch to the times shown on the
three primary devices used by the
DOAH Clerk’s office to record the
filing of documents: the machine
used to file-stamp documents re-
ceived by mail or hand delivery; the
fax machine that receives all of the
documents filed by fax; and the com-
puter that receives all of the e-filed
documents.

I found that the time shown on
each of those devices corresponded to
the time shown on my watch, which
led me to the conclusion that the
clocks at DOAH are no longer three
minutes fast, but rather are set to
“actual time.” Thus, administrative
law practitioners can now rest easily
knowing that the clocks at DOAH are
correct.

Practitioners can have confidence
that DOAH’s clocks will remain cor-
rect because, according to the DOAH
Clerk, the clocks are checked and re-
set as necessary on a weekly basis to
correspond to “actual time.”8 Never-
theless, I encourage practitioners not
to wait until 5:00 p.m. on the last day
of the filing-period to file documents,
both as a matter of good practice and
in an abundance of caution in the
unlikely event that DOAH’s clocks
happen to differ from “actual time” at
some point in the future.

Endnotes:
1 Administrative Law Judge, Division of Ad-
ministrative Hearings.
2 Kent Wetherell, “The Clocks at DOAH are 3
Minutes Fast”: A True Story, Admin. Law Sec-
tion Newsletter, December 1998, at 8-9.
3 See Fla. Admin. Code R. 28-106.104(3) (“Any
document received by the office of the agency
clerk after 5:00 p.m. shall be filed as of 8:00
a.m. on the next regular business day.”).
4 E-filing was not available at DOAH in 1998
when my prior article was published. It is
relatively new, but appears to have been well-
received and is being well-utilized. Florida
attorneys can sign up for e-filing at DOAH’s
website, www.doah.state.fl.us.
5 See Fla. Admin. Code R. 28-106.104(9) (“The
filing date of an electronically transmitted
document shall be the date the agency clerk
receives the complete document.”).
6 See, e.g., § 120.569(2)(c), Fla. Stat. (untimely
petition for administrative hearing “shall
be dismissed”); Fla. Admin. Code R. 28-
106.111(4) (“Any person who receives written
notice of an agency decision and who fails to
file a written request for a hearing within 21
days waives the right to request a hearing on
such matters.”); Patz v. Dept. of Health, 864
So. 2d 79 (Fla. 3d DCA 2003) (affirming dis-
missal of an untimely petition for administra-
tive hearing that was received by the agency
one day late even though the agency’s fax
machine was allegedly not available to receive
the petitioner’s fax the prior day); Whiting v.
Dept. of Law Enforcement, 849 So. 2d 1149
(Fla. 5th DCA 2003) (refusing to set aside
default entered against doctor on an admin-
istrative complaint where the doctor’s request
for hearing was filed 43 days late); Cann v.
Dept. of Children & Family Servs., 813 So. 2d
237 (Fla. 2d DCA 2002) (affirming dismissal
of a petition for administrative hearing filed
one day late and concluding that the doctrine
of excusable neglect no longer saves an un-
timely petition for administrative hearing).
7 Most administrative cases are initiated by
filing a petition with the agency, not DOAH.
See § 120.569(2)(a), Fla. Stat.; Fla. Admin.
Code R. 28-106.201, 28-106.111(2). There are,
however, some cases that are initiated by fil-
ing a petition with DOAH. See, e.g., §§
57.111(4)(b)1-2 (small business party
attorney’s fees), 120.56 (rule challenge),
163.3187(3)(a) (challenge to small-scale com-
prehensive plan amendment), 766.301(1) and
766.313, Fla. Stat. (compensation from the
Florida Birth-Related Neurological Injury
Compensation Plan).
8 The Clerk’s office relies on the “official
U.S. time” reflected on www.time.gov/
timezone.cgi?Eastern/d/-5/java, which cor-
responds to the time on the U.S. Naval Ob-
servatory Master Clock.
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Recap of Previously Published Agency
Snapshots
• Agency for Health Care Adminis-

tration (Jun 04)
• Agency for Workforce Innovation

(Jun 05)
• Department of Agriculture and

Consumer Services (Mar 04)
• Department of Business and Pro-

fessional Regulation (Sep 05)
• Department of Community Affairs

(Jun 05)
• Department of Environmental Pro-

tection (Mar 06)
• Department of Financial Services

(Oct 04)
• Department of Health (Dec 03)
• Department of Highway Safety &

Motor Vehicles (Jun 04)
• Department of Juvenile Justice

(Dec 05)
• Department of Management Ser-

vices (Dec 04)
• Department of Transportation

(Mar 04)

• Department of Transportation
(Districts) (Mar 05)

• Division of Administrative Hear-
ings (Sep 05)

• Florida Parole Commission (Dec 03)
• Florida Public Service Commission

(Dec 05)

Editor’s Note: Our agency snap-
shots project has finally hit a lull this
quarter, with no volunteers coming
out of the woodworks to prepare a
snapshot for an agency not yet cov-
ered. So we thought we would take
this opportunity to recap for you the
agencies for which snapshots have
been published, with a cross-refer-
ence to the newsletter issue where
you will find the snapshot.

Special thanks to Daniel Nordby,
a section member who took Debby
Kearney up on her drum-beat effort
for new volunteers. Daniel has under-

Administrative Appeals
Course No. 0335R

•  Nuts & Bolts
•  Standards of Review
•  Stays
•  Ethics and Professionalism

•  Appellate Review in Circuit Court
•  Appellate Review in DUI Cases
•  Attorney’s Fees

TO ORDER COURSE BOOK/TAPES, BY MAIL, SEND THIS FORM TO: The Florida Bar, CLE Programs, 651 E. Jefferson Street,
Tallahassee, FL 32399-2300 with a check in the appropriate amount payable to The Florida Bar or credit card information filled in
below. If you have questions, call 850/561-5831.

Name _______________________________________________________ Florida Bar # ______________________________

Address ________________________________________________________________________________________________

City/State/Zip _____________________________________________________ Phone # ______________________________
AHN: Course No. 0335R

Please add sales tax to the price of tapes or books. Tax exempt entities must pay the non-section member price.

______ COURSE BOOK ONLY: Cost $35 plus tax TOTAL $ _______

______ AUDIOTAPES (includes course book)
Cost: $120 plus tax (section member), $145 plus tax (non-section member) TOTAL $ _______

METHOD OF PAYMENT (CHECK ONE):

Check enclosed made payable to The Florida Bar

Credit Card (Advance registration only. Fax to 850/561-5816.)  MASTERCARD  VISA

Signature: ___________________________________________________________________ Exp. Date: _____/_____ (MO./YR.)

Name on Card: ________________________________ Card No. _________________________________________________

taken the long-needed task of updat-
ing our section website, including
adding links on the resources page
for all of the previously published
agency snapshots.

Now we need your help: Please look
over this list, and note which agencies
have not yet been covered.  We could
use volunteers to help complete agency
snapshots for these agencies. In addi-
tion, it has now been 3 years since we
started this project, so there are at
least parts of the published snapshots
that are out of date: there might be new
general counsels to profile, new contact
information, a new twist on helpful
hints to practitioners, etc. If you want
to volunteer to update an old agency
snapshot, we could begin mini-snap-
shot updates to augment this feature.
Please contact Mary Ellen Clark at
Mary_Ellen_Clark@oag.state.fl.us and
she will be happy to put you to work!
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STANDARDS OF REVIEW
from page 1

ity of the action depends upon dis-
puted facts;

(b)  The agency’s action depends
on any finding of fact that is not
supported by competent, substan-
tial evidence in the record of a
hearing conducted pursuant to ss.
120.569 and 120.57; however, the
court shall not substitute its judg-
ment for that of the agency as to
the weight of the evidence on any
disputed finding of fact;

(c)  The fairness of the proceed-
ings or the correctness of the action
may have been impaired by a ma-
terial error in procedure or a fail-
ure to follow prescribed procedure;

(d)  The agency has erroneously
interpreted a provision of law and
a correct interpretation compels a
particular action; or

(e)  The agency’s exercise of dis-
cretion was:

1. Outside the range of dis-
cretion delegated to the agency
by law;

2. Inconsistent with agency
rule;

3. Inconsistent with officially
stated agency policy or a prior
agency practice, if deviation
therefrom is not explained by
the agency; or

4. Otherwise in violation of a
constitutional or statutory pro-
vision;

but the court shall not substitute
its judgment for that of the agency
on an issue of discretion.

Section 120.68 further provides
that unless the court finds a ground
for setting aside, modifying, remand-
ing, or ordering agency action or an-
cillary relief under a specified provi-
sion of section 120.68, it must affirm
the agency’s action.3

Section 120.68 itself, thus, estab-
lishes different levels of deference for
different types of agency action.
Agency actions depending on fact re-
quire some deference under the plain
language of the statute. The statute
provides that the court shall not sub-

stitute its judgment for that of the
agency as to the weight of the evi-
dence on any disputed finding of fact.
If there has been no hearing prior to
the agency action and the court finds
that the validity of the action de-
pends upon disputed facts, the court
must remand or set aside the action.
The court examines the record, but
it must set aside the action or re-
mand only if the action depends on a
finding of fact not supported by com-
petent substantial evidence.4

The plain language of section
120.68 requires no deference to
agency actions with respect to proce-
dure. The statute provides that the
court must review the procedures
and determine whether a material
error either impaired the fairness of
the proceedings or the correctness of
the action. If so, the court is to re-
mand the case. The statute suggests
that the court must make its own in-
dependent determination. Similarly,
no deference is required concerning
questions of law under the plain lan-
guage of section 120.68.

However, much deference is re-
quired by a reviewing court in the
area of policy. The statute states that
a court shall not substitute its judg-
ment for that of the agency on an is-
sue of discretion. Thus, as one com-
mentator has noted, the APA
“requires strict review of the way an
agency makes a decision, strict re-
view over whether it is lawful, less
strict review over whether it is right,
and virtually no review over whether
it is smart.”5

Section 120.68(7) does not distin-
guish among the various forms of
agency action, such as final orders
arising from proceedings under sec-
tions 120.569 and 120.57, rule adop-
tions, and declaratory statements.
Under the plain language of the stat-
ute, all agency action is to be re-
viewed pursuant to standards out-
lined in that statute.

Appellate Court Decisions
Many court decisions interpret the

statutory standards of review in sec-
tion 120.68. The cases discussed in
this article are merely illustrative.

Findings of Fact and Agency Policy
Considerations

As the statute requires and nu-
merous courts have noted, findings of

fact must be supported by competent
substantial evidence.6 Competent
substantial evidence is defined in De
Groot v. Sheffield, 95 So. 2d 912, 916
(Fla. 1957), a case that is frequently
quoted by the courts.7

The First District Court of Appeal
has described competent evidence as
evidence admissible over objection in
civil actions and has concluded that
any type of competent evidence may
support a finding of fact so long as it
is substantial in light of the record as
a whole.8 The court explained that in
considering the “substantiality” of
evidence, the court takes into account
whatever in the record fairly detracts
from the weight of the evidence.9

Courts have encountered difficul-
ties, according to the Fifth District
Court of Appeal, when an adminis-
trative law judge’s findings are sup-
ported by competent substantial evi-
dence that are then rejected or
modified by an agency’s adoption of
its own findings, which also are sup-
ported by competent substantial evi-
dence.10 Under those circumstances,
“the agency’s order must be reversed
because it ‘did not follow established
principles of law when it discarded
findings of its hearing officer which
were supported by competent sub-
stantial evidence.’”11 If a court con-
cludes that both the administrative
law judge’s findings and the agency’s
substituted or modified findings are
supported by competent substantial
evidence, the findings made by the
administrative law judge must pre-
vail and the agency’s order rejecting
or modifying them must be re-
versed.12

Despite this general principle, the
“deference rule” recognizes that
policy considerations left to the dis-
cretion of an agency may take prece-
dence over findings of fact by an ad-
ministrative law judge.13 Matters of
overriding policy considerations in-
clude instances where an agency
must interpret one of its own rules
or where a statute confers broad dis-
cretionary authority upon the agency
that depends on whether certain cri-
teria are found by the agency to ex-
ist.14 Courts also have repeatedly
held that an agency’s factual findings
in an area where an agency has spe-
cial responsibility are entitled to def-
erence.15 In such instances, courts
may allow an agency to substitute its

continued...
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findings of fact for those of the ad-
ministrative law judge.

But where issues are determin-
able by ordinary methods of proof
through the weighing of evidence and
the judging of the credibility of wit-
nesses, they are solely the preroga-
tive of the administrative law judge.16

Additionally, the issue of whether an
individual violated a statute or devi-
ated from a standard of conduct is
generally an issue of fact to be deter-
mined by the administrative law
judge based on the evidence and tes-
timony.17

 Section 120.57(1)(l), Florida Stat-
utes, governs situations when an
agency may reject or modify an ad-
ministrative law judge’s factual
findings. The agency must state with
particularity which factual determi-
nations are being rejected, why those
determinations are not based on com-
petent substantial evidence, and why
the procedures did not comply with
the essential requirements of law. An
agency’s final order that does not do
so will be vacated.18

Procedural Issues
As previously noted, section

120.68(7)(c) provides that a matter
may be remanded to an agency or
that agency action may be set aside
if the “fairness of the proceedings or
the correctness of the action [has]
been impaired by a material error in
procedure or a failure to follow pre-
scribed procedure.” Courts have held
that reversal is mandated when a
procedural error is material to the
fairness of the proceedings.19

A variety of procedural errors
have been found to require re-
mand,20 but procedural error alone
is not evidence that the fairness of
the proceedings have been impaired.
The appellant must also prove that
the error impaired the fairness of
the proceedings.21 Thus, section
120.68(7)(c) has operated as a harm-
less error rule.

Issues of Law and Deference to
Legal Interpretation

Pure questions of law are reviewed

de novo, and appellate courts are gen-
erally not required to defer to lower
tribunals on issues of law.22 However,
courts often are highly deferential to
agency interpretations of statutes
the agency is charged with enforc-
ing.23 If an agency’s interpretation is
within the range of possible and rea-
sonable interpretations, it is not con-
sidered “clearly erroneous” and it will
be affirmed.24 Some courts have gone
so far as to simply state that “[t]he
standard of review is whether the
agency’s interpretation of the law is
clearly erroneous.”25

At least one court has imported
the “competent substantial evidence”
standard of review in reviewing an
agency’s interpretation of law. In
Metropolitan Dade County v. State
Dep’t of Envtl. Prot., 714 So. 2d 512,
515 (Fla. 3d DCA 1998), the court
stated that “a reviewing court must
defer to an agency’s interpretation of
an operable statute as long as that
interpretation is consistent with leg-
islative intent and is supported by
substantial, competent evidence.”26

However, a court need not defer to
an agency’s construction or applica-
tion of a statute if special agency ex-
pertise is not required or if the
agency’s interpretation conflicts with
the plain and ordinary meaning of
the statute.27 Deference to an
agency’s construction of a statute also
is not required if the statute “is un-
related to the regulatory functions of
the agency.”28 Thus, if a statute in-
volves no policy “considerations for
which” an agency has been entrusted
“special responsibility,” the agency “is
in no better position than the court
to interpret such a statute.”29 Addi-
tionally, an agency’s discretion to con-
strue its own statutes and rules is
more limited when the provision be-
ing interpreted authorizes sanctions
or penalties against a person’s profes-
sional license. Such statutes are con-
sidered penal, and they are strictly
construed.30

Although section 120.68 itself does
not distinguish among the various
forms of agency action, it is some-
times appropriate and helpful to con-
sider cases involving particular
forms in order to understand the
standard of review. For example:

• Determinations as to whether
agency rules or proposed rules con-

stitute an invalid exercise of del-
egated legislative authority as de-
fined in section 120.52(8), Florida
Statutes, are questions of law and will
be reviewed de novo.31

• The First District Court of Ap-
peal has found that the standard of re-
view in section 408.039(6)(b), Florida
Statutes, for certificate of need orders
should be read in pari materia with
section 120.68(7). Thus, as the court
stated in Big Bend Hospice v. Agency
for Health Care Admin., 904 So. 2d
610, 611 (Fla. 1st DCA 2005), the
Agency for Health Care Administra-
tion “will be accorded the same degree
of deference an agency is accorded
when we review its interpretation of
a statute which it is charged with ad-
ministering.”

• Declaratory statements by
agencies may not be reversed by a re-
viewing court unless they are “clearly
erroneous.”32

• So long as a penalty imposed by
an administrative agency is within
the permissible range provided for in
the statute, the appellate court will
not disturb the penalty unless the ad-
ministrative findings are reversed in
whole or in part.33

Courts have struggled with lan-
guage added in the 1990s to section
120.57(1)(l), Florida Statutes, which
prohibits agencies from rejecting or
modifying conclusions of law over
which the agency does not have sub-
stantive jurisdiction. In Barfield v.
Dep’t of Health, 805 So. 2d 1008, 1009-
10 (Fla. 1st DCA 2001), the court held
that the Board of Dentistry lacked
substantive jurisdiction to reject an
administrative law judge’s conclusion
of law that grading sheets were inad-
missible hearsay. The holding was
based on a determination that agen-
cies do not have jurisdiction to modify
or reject rulings on the admissibility
of evidence. The court then reversed
that portion of the Board’s order. The
court went on, however, to rely on its
jurisdiction over any issue that may
affect the case to agree with the
Board’s decision that the grading
sheets were admissible evidence un-
der the business-records exception to
the hearsay rule. The court stated:

In reaching our decision, we are
aware that an administrative
agency may now be uncertain re-
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garding what avenue of judicial re-
view is available if it considers it-
self aggrieved by an ALJ’s conclu-
sions of law that are beyond the
agency’s substantive jurisdiction.
Nevertheless, we cannot conceive
that it was the legislature’s inten-
tion, by reason of the 1999 amend-
ments to section 120.57(1)(l), to
make such conclusions immune
from further review. If we were to
interpret the statute as having
such an effect, the ALJ, in a case
such as this, would become the fi-
nal decision-maker in determining
the fitness of applicants for licen-
sure, despite an agency’s otherwise
broad powers of regulation; in this
case, the authority of the Board of
Dentistry to license the practice of
dentistry. . . .

Section 120.68(1), Florida Statutes
(1999), providing the avenue of ju-
dicial review to parties adversely
affected by agency action, implies
that an agency harmed by recom-
mended conclusions which it is
powerless to reject has the option
of either entering a final order un-
der protest and thereafter appeal-
ing from its own order as a party
adversely affected, or of seeking
immediate judicial review from the
ALJ’s recommended order. The lat-
ter alternative is available only if
‘review of the final agency decision
would not provide an adequate
remedy’ to the agency. § 120.68(1),
Fla. Stat. . . .

Due to the uncertainty, however,
that attends the 1999 amendments
to section 120.57, we respectfully
commend to the legislature the
adoption of a specific appellate
remedy available to an agency that
considers itself aggrieved by an
ALJ’s conclusions of law over
which it does not have “substantive
jurisdiction.”34

Other courts have also found that
agencies lack substantive jurisdiction
to reject certain conclusions of law.35

The Legislature has not accepted the
First District Court of Appeal’s invi-
tation in Barfield to provide a specific
appellate remedy, and agencies con-
tinue to struggle with how to proceed
in circumstances when the agency
does not have jurisdiction over a le-

gal conclusion by the Administrative
Law Judge with which the agency
disagrees.36

Conclusion
Section 120.68(7) always provides

the starting point for assessing the
standard of review in a case arising
under the APA. However, numerous
courts have interpreted that subsec-
tion, and many decisions have elabo-
rated on – some would say modified
– the plain language of the statute.
Thus, before advising an appellate
court of the standard of review in an
APA case, practitioners should re-
view not only the statutory section,
but also the relevant case law.

Endnotes:
1 This article is adapted from a presentation
that was part of the Administrative Appeals
Continuing Legal Education program on April
7, 2006. The CLE program was co-sponsored
by the Appellate Practice Section and the
Administrative Law Section.
2 The author wishes to acknowledge the work
of F. Scott Boyd, A Traveler’s Guide for the
Road to Reform, 23 Fla. St. U. L. Rev. 247
(1994). Section III.D. of that article relating
to “Deference and Standards of Review” was
particularly helpful. Although certain por-
tions of the article address statutory language
and court cases that have been superceded by
changes to the APA in 1996 and 1999, Mr.
Boyd’s approach to how courts have grappled
with the requirements of section 120.68 re-
mains instructive. Additionally, Margaret-Ray
Kemper’s article on Judicial Review in the
Florida Administrative Practice Manual, par-
ticularly Section IV. on “Standards of Review,”
is a good resource. Margaret-Ray Kemper,
Judicial Review, Florida Administrative Prac-
tice § 12 (The Fla. Bar CLE, 7th ed. 2004).
3 § 120.68(8), Fla. Stat.
4 See also section 120.68(10), Fla. Stat. (“If an
administrative law judge’s final order de-
pends on any fact found by the administra-
tive law judge, the court shall not substitute
its judgment for that of the administrative
law judge as to the weight of the evidence on
any disputed finding of fact. The court shall,
however, set aside the final order of the ad-
ministrative law judge or remand the case to
the administrative law judge, if it finds that
the final order depends on any finding of fact
that is not supported by competent substan-
tial evidence in the record of the proceeding.”)
5 F. Scott Boyd, 22 Fla. St. U. L. Rev. at 262.
6 E.g., Gross v. State, 819 So. 2d 997, 1002 (Fla.
5th DCA 2002).
7 The court stated:

We have used the term “competent sub-
stantial evidence” advisedly. Substan-
tial evidence has been described as
such evidence as will establish a sub-
stantial basis of fact from which the
fact at issue can be reasonably inferred.
We have stated it to be such relevant

evidence as a reasonable mind would
accept as adequate to support a conclu-
sion. . . . In employing the adjective
“competent” to modify the word “sub-
stantial,” we are aware of the familiar
rule that in administrative proceedings
the formalities in the introduction of
testimony common to the courts of jus-
tice are not strictly employed. . . . We
are of the view, however, that the evi-
dence relied upon to sustain the ulti-
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evant and material that a reasonable
mind would accept it as adequate to
support the conclusion reached. To this
extent the “substantial” evidence
should also be “competent.”

8 Miller v. State, Div. of Ret., 796 So. 2d 644,
646 (Fla. 1st DCA 2001).
9 Id., quoting Universal Camera Corp. v.
NLRB, 340 U.S. 474, 488 (1951).
10 Gross, 819 So. 2d at 1002.
11 Id., quoting City of Umatilla v. Public Em-
ployees Relations Comm’n, 422 So. 2d 905, 907
(Fla. 5th DCA 1982); see also Schrimsher v.
School Brd. of Palm Beach County, 694 So. 2d
856, 861 (Fla. 4th DCA 1997); McDonald v.
Dept. of Banking & Finance, 346 So. 2d 569,
584-85 (Fla. 1st DCA 1997).
12 Gross, 819 So. 2d at 1003.
13 Id. at 1002; Baptist Hosp., Inc. v. Dep’t of
Health & Rehab. Servs., 500 So. 2d 620, 623
(Fla. 1st DCA 1986).
14 Gross, 819 So. 2d at 1002.
15 E.g., Schrimsher, 694 So. 2d at 862; Fla.
Dep’t of Ins. & Treasurer v. Bankers Ins. Co.,
694 So. 2d 70, 72-74 (Fla. 1st DCA 1997).
16 Gross, 819 So. 2d at 1002.
17 Bush v. Brogan, 725 So. 2d 1237, 1239-40
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1027 (Fla. 1st DCA 1997).
19 Schrimsher, 694 So. 2d at 862-63.
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errors that have required remand can be
found in Margaret-Ray Kemper, Judicial Re-
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23 Fla. Hosp. v. Agency for Health Care Admin.,
823 So. 2d 844, 847-48 (Fla. 1st DCA 2002);
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continued...
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DCA 2002); Southwest Fla. Water Mgmt. Dis-
trict v. Save the Manatee Club, Inc., 773 So.
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Trustees of the Internal Improvement Trust

Fund v. Day Cruise Ass’n, Inc., 794 So. 2d 696,
701 (2001).
32 Chiles v. Dep’t of State, Div. of Elections, 711
So. 2d 151, 155 (Fla. 1st DCA 1998).
33 Locklear v. Fla. Fish & Wildlife Conserva-
tion Comm’n, 886 So. 2d 326, 329 (Fla. 5th
DCA 2004).
34 805 So. 2d at 1012-13.
35 See, e.g., Deep Lagoon Boat Club, Ltd. v.
Sheridan, 784 So. 2d 1140, 1141-42 (Fla. 2d
DCA 2001) (agency’s substantive jurisdiction
did not extend to ALJ’s decision relating to
collateral estoppel); G.E.L. Corp. v. Dep’t of
Envtl. Prot., 875 So. 2d 1257, 1263-64 (Fla.
5th DCA 2004) (agency does not have sub-
stantive jurisdiction over legal issue relating
to attorney’s fees under section 120.595).
36 For interesting commentary on the issues
raised in Barfield, see Lisa S. Nelson, Insu-
lated from Review: Barfield v. Department of
Health, Board of Dentistry, 23 Admin. Law
Section Newsletter (March 2002); Robert P.
Smith, Be Not Amazed! At the Lessons of
Barfield v. Department of Health, Board of
Dentistry, 23 Admin. Law Section Newsletter
(June 2002); Robert C. Downie, Agency Sub-
stantive Jurisdiction – The More Things
Change, 76 Fla. B.J. 79 (June 2002).

Donna E. Blanton is a shareholder
with Radey Thomas Yon & Clark,
P.A., in Tallahassee and is a past
chair and current member of the Ad-
ministrative Law Section Executive
Council.
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BYLAWS OF THE ADMINISTRATIVE LAW SECTION

Article I
DESCRIPTION

Section 1.  Name.  The name
shall be “Administrative Law Section,
The Florida Bar.”

Section 2.  Purposes.  The pur-
poses of this section are:

(a) to provide an organization
within The Florida Bar open to mem-
bers thereof in good standing having
an interest in administrative law and
procedure on both the state and fed-
eral levels, and

(b) to provide a forum for discus-
sion and exchange of ideas leading to
the improvement and development of
the fields of administrative law and
procedure and agency practice, and
to serve the public generally and The
Florida Bar in interpreting and car-
rying out the professional needs and
objectives in these fields.

Section 3.  Aspirational Goal.
It is an aspirational goal to achieve
fair balance between government at-
torneys and private practitioners
among the executive council mem-
bers of the section.

Article II
MEMBERSHIP

Section 1.  Eligibility.  Any mem-
ber in good standing of The Florida
Bar interested in the purposes of this
section is eligible for membership
upon application and payment of this
section’s annual dues.  Any member
who ceases to be a member of The
Florida Bar in good standing shall no
longer be a member of the section.

Section 2.  Administrative
Year.  The administrative year of the
section shall run concurrently with
the administrative year of The
Florida Bar.

Section 3.  Annual Dues.  The
annual dues shall be the amount
fixed by the executive council and
approved by The Florida Bar.  After
an applicant has become a member,

dues shall be payable in advance of
each membership year and shall be
billed by The Florida Bar at the time
that regular dues of The Florida Bar
are billed.

Section 4.  Affiliate Member-
ship.

(a) Eligibility.  Any person who is
not a member of The Florida Bar but
who has an interest in administra-
tive law and processes may become
an affiliate member of the Adminis-
trative Law Section.  Such persons
may include but are not limited to
members of administrative boards,
agency staff, law students, legal as-
sistants, members of the legislature
and legislative staff, and other ad-
ministrative personnel.

(b) Privileges and Responsibili-
ties.  Affiliates shall be members of
this section only.  Affiliates shall have
all the privileges accorded to mem-
bers of the section except that affili-
ates shall not be entitled to vote on
any matter or to hold any section of-
fice.  Affiliate members shall pay an-
nual dues as determined by the ex-
ecutive council.

(c) Membership Limits and Ad-
ministrative Expenses.  The number
of affiliate members shall not exceed
one-third of the section membership.
The section shall reimburse the bar
for expenses incurred by the bar in
administering this section’s affiliate
membership.

Article III
OFFICERS

Section 1.  Officers.  The officers
of this section shall be a chair, a chair-
elect, a secretary and a treasurer.

Section 2.  Duties of Officers.
The duties of the officers shall be as
follows:

(a) Chair.  The chair shall preside
at all meetings of the section and at
all meetings of the executive council.
The chair shall appoint all commit-
tees and committee chairs with the

approval of the executive council, be
responsible for all reports to be sub-
mitted to The Florida Bar, and per-
form all duties as customarily pertain
to the office of chair.  The chair shall
be an ex-officio member of each com-
mittee of the section.

(b) Chair-elect.  The chair-elect
shall become chair in the event of the
death, resignation, or failure of the
chair to serve for whatever reason;
provided, however, that in the case of
temporary disability or absence of
the chair, the chair-elect shall serve
as acting chair only for the duration
of the chair’s disability or absence.
The chair-elect shall be responsible
for such other duties as the chair may
designate.  The chair-elect shall be an
ex-officio member of each committee
of the section.

(c) Secretary.  The secretary shall
be responsible for all permanent files
and records of the section, including
the minutes of the meetings of the
section and the executive council and
all committee reports.  The secretary
shall keep accurate minutes of the
proceedings of all meetings of the
section and the executive council and
shall furnish copies of said minutes
to the executive director of The
Florida Bar and to the section coor-
dinator.

(d) Treasurer.  The treasurer shall
serve as liaison to The Florida Bar
and other sections on matters involv-
ing section finances and shall have
the responsibility of accounting for
all funds of the section, shall approve
all disbursements, shall prepare an-
nual financial statements under the
supervision of the executive council
and shall prepare budget requests
and amendments in a timely manner
in accordance with the procedures of
the budget committee of The Florida
Bar.

Section 3.  Term of Office.

(a) Chair.  The term of office of the
chair shall begin at the conclusion of
the next annual meeting of the sec-
tion after the chair was elected chair-
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elect and shall end at the conclusion
of the next succeeding annual meet-
ing.  Upon expiration of the chair’s
term, the chair shall be automatically
succeeded by the chair-elect.

(b) Other officers.  The terms of
office of the other officers shall run
concurrently with that of the chair.

Section 4.  Election of Officers.
The chair-elect, secretary and trea-
surer shall be elected by a plurality
of the membership of the section in
attendance at its annual meeting.
Nominations shall be made by the
nominating committee of the execu-
tive council and may be accepted
from the floor.

Section 5.  Vacancies.  Any per-
manent vacancy occurring in an of-
fice shall be filled for the balance of
the unexpired term by vote of the
executive council at its next meeting.

Article IV
EXECUTIVE COUNCIL

Section 1.  Governing Body.
There shall be an executive council
composed of 14 members of the sec-
tion, plus the chair, chair-elect, imme-
diate past chair, secretary, treasurer,
and chair of the public utilities law
committee, who shall be ex-officio
voting council members.  The execu-
tive council shall be the governing
body of the section between the an-
nual meetings of the section.  The
chair of the section shall be the chair
of the executive council and the sec-
retary of the section shall be the sec-
retary of the executive council.  It
shall have general supervision and
control of the affairs of the section,
subject to the provision of the Rules
Regulating The Florida Bar and the
bylaws of this section.  It shall autho-
rize all commitments or contracts
which entail the payment of money
and it shall authorize the expendi-
tures of all section funds.  It shall not,
however, authorize commitments,
contracts or expenditures involving
amounts of money in excess of the
total amount which is anticipated as

receipts from dues during the fiscal
year plus the amount that has been
previously collected from dues and
remains unexpended.  As the govern-
ing body of the section, it shall be
vested with the power and authority
to formulate, fix, determine and
adopt matters of policy concerning
the affairs and purposes of The
Florida Bar.  All recommendations of
the section to The Florida Bar, any
branch of the judiciary or to any other
group or body to which recommenda-
tions by the section are authorized to
be made, must first be approved by
the executive council.  Any recom-
mendation made to other than The
Florida Bar shall have the prior ap-
proval of The Florida Bar.

Section 2.  Term of Office.  All
members of the executive council,
excluding ex-officio voting council
members, shall serve for a term of 2
years, the terms of the members be-
ing staggered so that 7 members
shall take office at the conclusion of
every other annual section meeting
and shall serve until the conclusion
of the annual meeting of the section
2 years thereafter, and 7 members
shall take office at the conclusion of
every other annual meeting and shall
serve until the conclusion of the an-
nual meeting of the section 2 years
thereafter.

Section 3.  Election of Execu-
tive Council Members.  The mem-
bers of the executive council to be
elected each year for 2-year terms
shall be elected by a plurality vote of
the membership in attendance at the
annual meeting of the section.  Nomi-
nations shall be made by the execu-
tive council and may be accepted
from the floor.

Section 4.  Vacancies.  Except as
is otherwise provided herein, any
permanent vacancy occurring in the
membership of the executive council
shall be filled for the balance of the
expired term by vote of the executive
council at its next meeting.

Section 5.  Duties.  In addition
to attending meetings of the execu-
tive council and of the section, execu-
tive council members shall partici-
pate in at least 1 standing or ad hoc

committee or serve as an executive
council liaison to other Florida Bar
committees or sections.

Article V
MEETINGS

Section 1.  Meetings of the
Membership.

(a) The annual meeting of the sec-
tion shall be held at each annual
meeting of The Florida Bar.  The ac-
tive members of the section attend-
ing any meeting of the section shall
constitute a quorum for the transac-
tion of business and a majority vote
of those present shall be binding.

(b) Special meetings of the entire
membership of this section may be
called by the executive council pro-
vided 30 days’ notice thereof shall be
given to each member of the section.

Section 2.  Meetings of the Ex-
ecutive Council.

(a) There shall be at least 3 meet-
ings of the executive council each
year, 1 of which shall be held in con-
junction with the annual meeting of
The Florida Bar.

(b) Regular meetings of the execu-
tive council shall be subject to call by
the chair of the section upon 15 days’
written notice to the members of the
executive council.

(c) Special meetings of the execu-
tive council shall be subject to call by
the chair of the section upon written
notice that is reasonable under the
circumstances.  For a special meeting,
the purpose of the meeting must be
stated in the call of the chair and no
vote may be taken on business other
than that stated in the call.

(d) The executive council shall
conduct its business at regular and
special meetings as provided for in
these bylaws; provided, however, the
business of the executive council be-
tween regular meetings may be con-
ducted by correspondence to the ex-
tent authorized by the chair.

(e) Those participating in a meet-
ing or in transacting business by cor-

BYLAWS
from page 13
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respondence as authorized above
shall constitute a quorum and major-
ity vote of those participating shall
be binding.

(f) In the event a member of the
executive council is absent from any
2 regular meetings during the fiscal
year, the member’s office shall be
deemed vacant, and such vacancy
shall be filled as otherwise provided
in these bylaws.

Article VI
COMMITTEES

Section 1.  There shall be the fol-
lowing permanent, standing commit-
tees within the section:

(a) Budget Committee.  The bud-
get committee shall prepare and re-
vise proposed budgets for submission
to the executive council for approval.
The budget committee shall be com-
posed of the section chair, immediate
past chair, chair-elect and treasurer.

(b) Long Range Planning Commit-
tee.  The long range planning commit-
tee shall develop long-range goals for
the section, review the present activi-
ties of the section and submit reports
thereof and recommendations to the
executive council for adoption.  The
long range planning committee shall
be composed of the chair-elect of the
section and such other persons as the
chair may appoint.

(c) Legislative Committee.  The
legislative committee shall be com-
posed of 3 members, appointed by the
chair, who will also name the chair of
the committee.

(1)  Legislative Positions.  The legis-
lative committee shall from time to
time make recommendations to the
executive council regarding requests
for the section to adopt a legislative
position.  Such position shall require
a 2/3 vote of the executive council to
be adopted as the section position.

(2)  Legislature in Session.  When the
legislature is in session, the chair of
the committee shall consult with the
chair and, if available, the chair-elect
of the section.  The chair of the com-
mittee may then act upon pending or

proposed legislation in accordance
with section legislative positions if it
is not reasonably possible or feasible
for the executive council to act.  The
chair of the section shall notify all
members of the executive council of
such action taken as soon as it is rea-
sonably possible to do so.

(d) Publications Committee.  The
publications committee shall be com-
posed of the chair of the committee
and the editors of the section’s column
in The Florida Bar Journal and the
section’s newsletter and any other sec-
tion members appointed by the chair.
The chair of the section will appoint
the chair of the committee each year.
The chair of the committee will ap-
point the editors for the section’s pub-
lications, who will be responsible for
the timeliness, quality, and contents
of those publications.

(e) Public Utilities Law Commit-
tee. The public utilities law
committee’s purpose is to gather and
disseminate information, share exper-
tise and advise its members on the
legal, technical, and economic issues
related to regulated utilities provid-
ing electric, gas, water, sewer, and tele-
phone services.  Any member of the
section may become a member of the
committee by so notifying the chair of
the committee in writing.  The com-
mittee may present at least 1 CLE
program which receives Bar approval
for CLE credits each year.  All CLE
presentations must be approved by
the executive council.  The committee
shall also be provided space in the
section’s newsletter featuring the
committee’s own column for matters
of special interest to its members.

(f) Law School Outreach Commit-
tee.  The law school outreach commit-
tee shall be composed of members ap-
pointed by the chair.  The committee
shall coordinate section activities
with Florida law schools to stimulate
students’ interest in administrative
law with the goal of increasing the
number of law students with an in-
terest in administrative law.

(g) Nominating Committee.  There
shall be a nominating committee
composed of 3 executive council
members appointed by the chair to

determine and propose a slate of
candidates for any vacancy which
occurs either during an executive
council member’s term or at the con-
clusion of any executive council
member’s term.  For any executive
council member seeking re-appoint-
ment at the expiration of that
member’s term, consideration for re-
appointment will be based upon that
member’s contributions to the ex-
ecutive council during the term that
is about to expire.

Section 2.  Ad Hoc Committees.
The chair shall establish ad hoc com-
mittees from time to time as the need
arises.

Article VII
MISCELLANEOUS

Section 1.  Action of The
Florida Bar.  No action of the sec-
tion shall be represented or con-
strued as the action of The Florida
Bar until the same has been ap-
proved by The Florida Bar.

Section 2.  No member of the sec-
tion nor any committee thereof shall
take any action or espouse any posi-
tion as being the action or position of
the section except as otherwise pro-
vided in these bylaws.

Section 3.  Financial Obliga-
tions.  Before payment, all financial
obligations must first be approved in
the manner specified by the execu-
tive council.

Section 4.  Compensation and
Expenses.  No salary or other com-
pensation shall be paid to any mem-
ber of the section for performance
of services to the section but the
chair may authorize the payment of
reasonable out-of-pocket expenses
resulting from performance of such
services.

Section 5.  Amendments.  These
bylaws may be amended only by The
Florida Bar upon recommendation
made by the executive council of the
section.

Section 6.  No action of this
section shall be contrary to the
policies of The Florida Bar.
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