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Appellate Case Notes
by Larry Sellers and Gigi Rollini

 This past year as Section chair has 
been a wonderful experience and I am 
so grateful to all of you who have made 
my job such a pleasure! As always, 
our newsletter team has done a spec-
tacular job of keeping us all informed 
of recent appellate opinions, DOAH 
orders, and “hot topics” in administra-
tive law. I believe the consistent qual-
ity of our newsletter publication is one 
of the Section’s strongest assets, and 
would like to especially thank Judge 
Elizabeth McArthur, Jowanna Oates, 
Gar Chisenhall, Larry Sellers, and 

Gigi Rollini for your many hours of 
dedication to the cause. This year we 
also continued the Section’s tradition 
of providing quality CLE programs 
through our Practice Before DOAH 
and Advanced Administrative and 
Government Practice seminars. I am 
very thankful to Bruce Lamb, Judge 
Suzanne Van Wyk, and all of those 
members who participated as speak-
ers and organizers for another suc-
cessful year.
 This year, I am also extremely 
proud of our efforts as a Section to 

Administrative Finality

Okaloosa County, et al. v. Department 
of Juvenile Justice, 131 So. 3d 818 (Fla. 
1st DCA 2014) (Opinion filed Feb. 7, 
2014)
 In administrative proceedings to 
address the cost-sharing procedures 
between the State and its counties for 
secure juvenile detention pursuant 
to section 985.686, Florida Statutes, 
an administrative law judge (“ALJ”) 
concluded that the Department mis-
interpreted the statutory scheme for 
fiscal year 2008-2009. The Department 

filed exceptions contesting the ALJ’s 
determination regarding the agen-
cy’s interpretation of section 985.686, 
Florida Statutes, and the final order 
granted those exceptions.
 After entry of the final order, while 
the case was on appeal, the First Dis-
trict Court of Appeal issued an opinion 
in a separate case that rejected the 
Department’s interpretation of section 
985.68, Florida Statutes. This decision 
was acknowledged by the Department 
in the pending appeal, and the Depart-
ment advised the First District of its 
intent to adopt the ALJ’s recommended 

order. The First District reversed the 
Department’s order granting excep-
tions to the recommended order and 
remanded for the Department to adopt 
the recommended order.
 One of the counties involved in 
the appeal, however, sought separate 
relief relating to the assessment made 
by the Department in the cost-shar-
ing scheme. After the Department 
conducted its annual reconciliation 
for fiscal year 2008-2009, it notified 
each county of the resulting recon-
ciliation, and provided the procedures 
to challenge the assessments in the 
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reach out to law students and newer 
attorneys as we strive to raise the 
level of practice in the area of admin-
istrative law. As an adjunct professor 
at the FSU College of Law, I called 
on many of our agency attorneys 
to be resources for students study-
ing Florida administrative law. I 
was overwhelmed by the positive 
responses and time our members took 
with these students to provide them 
with insight and perspective into 
how agencies function and what it is 
like to be an agency attorney. Based 
on these interviews, the students 
were able to prepare high-quality pre-
sentations on twenty different state 
agencies and governmental bodies.

 In addition to assisting with stu-
dent presentations, our law school 
liaison committee, chaired by Patty 
Nelson, met with law students in 
informal luncheon sessions to discuss 
careers in administrative law. I can 
assure you that the law students 
were very appreciative of the oppor-
tunity to interact with attorneys in 
their desired areas of practice and 
I encourage the Section to continue 
these valuable mentoring efforts in 
the upcoming year.
 Our Section’s young lawyers’ com-
mittee also held the first “Table for 8” 
luncheon at the Midtown Caboose in 
Tallahassee on April 17, 2014. Thank 
you to committee co-chair, Christina 
Arzillo, for organizing this wonder-
ful gathering, which was attended 
by six attorneys in practice less than 
three years, as well as Judge Lynne 
Quimby-Pennock; AHCA Clerk Rich-
ard Shoop; and myself. Hopefully, this 

is the first of many opportunities for 
the more seasoned of our members to 
meet with newer administrative law 
attorneys in a casual and relaxed set-
ting. If you are interested in attend-
ing a future “Table for 8” luncheon, 
please email Christina Arzillo at 
Christina.Arzillo@myfloridalicense.
com.
 We have much to look forward 
to in the coming year—including 
the return of the ever-popular Pat 
Dore Conference this fall. I would 
like to invite all of our members to 
attend the Section’s annual recep-
tion in conjunction with the Florida 
Bar Convention on Thursday, June 
26, 2014, from 6:00 p.m. to 7:00 p.m. 
The annual reception is a wonderful 
opportunity to network with your col-
leagues in administrative law. Best 
wishes to our chair-elect, Daniel Nor-
dby, on his upcoming year steering 
our crew!
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DOAH Case Notes

Substantial Interest Hearings
Agency for Health Care Admin. v. 
Hal M. Tobias, DOAH Case No. 
13-3818MPI (Recommended Order 
Feb. 24, 2014; Final Order March 27, 
2014).

FACTS: Following a final determina-
tion that the Agency for Health Care 
Administration (“AHCA”) was entitled 
to recover Medicaid overpayments 
from a Medicaid provider, AHCA 
sought to assess its actual investiga-
tive, legal, and expert witness costs 
against the provider pursuant to 
section 409.913(23)(a), Florida Stat-
utes. That statute authorizes AHCA 
to recover all of the costs associated 
with recovering Medicaid overpay-
ments and does not expressly require 
that the costs be reasonable. After 
the parties were unable to stipulate 
to the amount of costs, an evidentiary 
hearing was held at DOAH, at which 
Respondent disputed the reasonable-
ness of the costs claimed by AHCA.

OUTCOME: The ALJ found that 
some of the claimed costs were unrea-
sonable, and opined that if reason-
ableness is not implicit in section 
409.913(23)(a), then unreasonable 
costs could still be disallowed by con-
cluding they were not causally linked 
to the investigation and prosecution 
of the underlying case. Ultimately and 
despite expressing uncertainty over 
whether the statute is within AHCA’s 
substantive jurisdiction, the ALJ con-
cluded that AHCA should be free to 
determine whether costs assessed 
pursuant to section 409.913(23)(a) 
must be reasonable.
 In its Final Order, AHCA did not 
expressly interpret the statute as 
invited by the ALJ. Instead, AHCA 
concluded that “notwithstanding” its 
authority to recover all investigative, 
legal, and expert costs pursuant to 
section 409.913(23)(a), AHCA would 
exercise its discretion and elect not 
to seek payment of the costs the ALJ 
found to be unreasonable.

Amerisure Mutual Ins. Co. v. Dep’t of 
Fin. Servs., Div. of Workers Comp., 

DOAH Case No. 13-0865, DFS Case 
No. 130411-12-WC (Final Order Feb. 
13, 2014).

FACTS: The Special Disability Trust 
Fund (“SDTF”) and the Workers’ 
Compensation Administration Trust 
Fund (“WCATF”) are funded largely 
by annual assessments paid on a 
quarterly basis by workers’ compen-
sation insurers, based on the pre-
miums the insurers receive. At the 
inception of a workers’ compensa-
tion insurance policy, the premium 
paid is an estimate, with the actual 
premium amount dependent on the 
number and classification of work-
ers covered during the policy term, 
as determined by an audit. If the 
actual premium is lower, the insurer 
returns the excess. For purposes of 
SDTF and WCTF assessments, insur-
ers report “net” premiums deducting 
premium refunds from estimated pre-
mium receipts. If an insurer returns 
more premium than it receives for a 
particular quarter, it has a negative 
net premium and owes no assess-
ments for that quarter. Amerisure, 
a workers’ compensation insurer, 
had positive net premiums for the 
first two quarters of 2008 and paid 
assessments to the SDTF. However, 
Amerisure had negative net premi-
ums for the final two quarters of 2008 
and no assessments were paid for 
those two quarters. Because premium 
refunds to policyholders during the 
final two quarters of 2008 resulted in 
an overpayment, Amerisure received 
a credit or offset of $99,119.66 against 
future SDTF assessment payments. 
Amerisure’s experience for purposes 
of the WCATF was very similar and 
resulted in a credit or offset against 
future WCATF assessment payments 
of $3,178.47. For all of 2009, Ameri-
sure did not owe or pay any assess-
ments to the SFTF or the WCATF due 
to negative net premiums. Amerisure 
subsequently received a quarterly 
report from DFS indicating that 
Amerisure’s accumulated carry-over 
credit against SDTF assessments was 
$379,235.27, and its accumulated 
carry-over credit against WCATF 

assessments was $19,399.95 as of 
December 31, 2009. However, in the 
next DFS report as of March 31, 2010, 
the carry-over credits accumulated 
during 2009, as reported in the year-
end report, were deleted without 
explanation, and Amerisure was not 
given notice of its right to request an 
administrative hearing to challenge 
the deletion of the 2009 credits. After 
paying assessments from late 2010 
through July 2012 that would have 
been offset by the eliminated carried-
over credits, Amerisure applied for a 
refund on September 26, 2012. DFS 
issued a Notice of Intent to Deny 
Applications for Refund, and Ameri-
sure petitioned for an administrative 
hearing. The ALJ ultimately found 
that the elimination of carry-over 
credits that accumulated during 
2009 was based on an unadopted 
rule. Accordingly, the ALJ recom-
mended that DFS enter a final order 
reinstating the deleted carry-over 
credits from 2009. (See DOAH Case 
Notes in the March 2014 Newsletter 
for the full summary of the Recom-
mended Order).

OUTCOME: DFS rendered a Final 
Order on February 13, 2014, in 
which it rejected the ALJ’s recom-
mendation and concluded that the 
Recommended Order would create 
an unauthorized state tax subsidy 
for Amerisure. In doing so, DFS con-
firmed that Amerisure had overpaid 
the SDTF by $99,119.66 and the 
WCATF by $3,178.47 in 2008. DFS 
further stated those overpayments 
were correctly applied against Ameri-
sure’s 2010 assessments. However, 
DFS rejected the ALJ’s determina-
tion that Amerisure earned a refund 
or credits during 2009. According 
to DFS, no refund was available for 
2009 because Amerisure (in contrast 
to 2008) paid no assessments to 
the SDTF or the WCATF that year. 
Rather than being the product of 
an unadopted rule, DFS concluded 
this outcome was dictated by the 
plain language of section 624.5094, 
Florida Statutes. As for the December 
31, 2009, quarterly report indicating 

continued...
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Amerisure had accumulated credits 
from 2008 and 2009, DFS stated its 
employees acted “without statutory 
authority and in derogation of Sec-
tion 120.55(1)(a)4, Florida Statutes” 
by supplying Amerisure with a quar-
terly assessment form that purported 
to identify credits.
 Amerisure has appealed the Final 
Order to the First District Court of 
Appeal, and the case is proceeding 
under case number 1D14-873.

Dep’t of Envtl. Protection v. Mark 
F. Germain, et al, DOAH Case No. 
12-4008EF (Final Order Feb. 14, 
2014).

FACTS: Section 376.308, Florida 
Statutes, imposes strict liability on 
the owners of petroleum-contami-
nated properties. However, for prop-
erty purchased after July 1, 1992, 
there is an “innocent purchaser” 
defense providing that the purchaser 
may be able to avoid liability if he 
or she made all appropriate inquiry 
into the previous ownership and use 
of the property. 
 Mark Germain is a Florida-
licensed attorney who owned the 
subject property located in Leesburg, 
Lake County, Florida. A gas station 
had been operated on the property 
from the 1920s through the late 
1980s. When the gas station ceased 
operations, three underground gaso-
line storage tanks were filled with 
concrete and abandoned in place. 
Testing conducted in 2004 and 2005 
revealed that the property was con-
taminated with petroleum and that 
the contamination had spread to a 
neighboring property. The reports 
describing those results were filed 
with Seminole County. Mr. Germain 
purchased the property in 2006 and 
knew that a gas station had operated 
there for several years. He was also 
aware that contamination had been 
detected on neighboring property. 
Mr. Germain’s pre-purchase inves-
tigation of the property included 
conducting a visual inspection and 
speaking with neighbors. He also 

DOAH CASE NOTES
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searched the Department of Environ-
mental Protection’s (“DEP”) website 
and viewed a document indicating 
a cleanup status of “no contamina-
tion.” However, Mr. Germain did not 
contact the agencies responsible for 
regulating petroleum underground 
storage tanks, and he did not com-
municate with any knowledgeable 
employees of those agencies about 
possible contamination on the subject 
property. On September 19, 2012, 
DEP issued a Notice of Violation with 
proposed fines, alleging Mr. Germain 
violated rule 62-770.600(1) by failing 
to initiate a site assessment within 
30 days of discovering petroleum con-
tamination. Mr. Germain’s request for 
an administrative hearing was for-
warded to DOAH. Since DEP sought 
to impose administrative penalties, 
section 403.121(2)(d), Florida Stat-
utes, provides that the ALJ issues a 
final order on all matters.

OUTCOME: With regard to Mr. Ger-
main’s argument that he could not 
be liable because he no longer owns 
the property and did not cause the 
contamination, the ALJ concluded 
that section 376.308 “would lose all 
effectiveness if an owner could escape 
liability by simply transferring his 
property after the commencement 
of an enforcement action.” As for the 
applicability of the “innocent pur-
chaser” defense, the ALJ concluded 
that Mr. Germain had failed as a mat-
ter of law to conduct all appropriate 
inquiry. In the course of reaching that 
conclusion, the ALJ found that good 
commercial practice required consul-
tation with an environmental attor-
ney or an environmental consultant 
who would have located the reports 
and other public records indicating 
the subject property was contami-
nated. Moreover, the ALJ concluded 
Mr. Germain was not absolved of 
liability because he lacked specialized 
knowledge regarding the regulation 
of petroleum underground storage 
tanks. As a lawyer, Mr. Germain was 
familiar with the practice of associat-
ing with professionals having special-
ized knowledge in order to achieve a 
client’s objectives. In purchasing the 
subject property, Mr. Germain failed 
to “undertake the reasonable steps” 
of consulting with an environmental 

lawyer or an environmental consul-
tant.  Accordingly, the ALJ issued 
a Final Order requiring Mr. Ger-
main and the other respondents to 
remove all petroleum contamination 
at the subject property. The ALJ also 
ordered Mr. Germain to pay a $5,000 
fine.
 Mr. Germain has appealed the 
ALJ’s Final Order to the Fifth Dis-
trict Court of Appeal.

Gerald Kreucher vs. Dep’t of Mgmt. 
Servs. Div. of State Group Ins., DOAH 
Case No. 13-4644 (Recommended 
Order March 13, 2014).

FACTS: During open enrollment in 
2012, Mr. Kreucher, a state employee, 
elected to continue optional life insur-
ance coverage. He followed the instruc-
tions in an on-line form to calculate 
his monthly premium, applying the 
cost factor for the age band covering 
ages 55 to 59, as he was 59 years old 
at the time. The resulting monthly 
premium for the coverage he selected 
was $81.08. The on-line form disclosed 
that premiums are based on age, and 
that “[r]ates increase with age and all 
rates [are] subject to change.” How-
ever, there was no indication that the 
monthly premium amount was sub-
ject to change during the plan year if 
the insured had a birthday that put 
the employee in a different age band. 
For the first two months of 2013, the 
expected amount of $81.08 a month 
was deducted from Mr. Kreucher’s 
salary.  However, beginning in March 
2013, the monthly premium deducted 
from his pay increased from $81.08 
to $148.36, without notice explain-
ing the reason for the increase. Mr. 
Kreucher wrote to the People First 
Service Center and requested a refund 
of the funds deducted from his pay 
in excess of $81.08 a month. His 
request was denied, and the denial 
notice stated that the increase was 
a “Significant Cost Increase Qualify-
ing Status Change event.” The denial 
notice did not identify what the “quali-
fying status change event” was. How-
ever, the timing and amount of the 
increased premium corresponded with 
Mr. Kreucher’s 60th birthday and the 
rate charged for the age band cover-
ing ages 60 to 64. After unsuccessfully 
appealing to the Division of State 
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continued...

Group Insurance (“the Division”), Mr. 
Kreucher requested an administrative 
hearing to contest the denial and he 
represented himself in the hearing.

OUTCOME: The ALJ found that the 
payroll deduction was accomplished 
pursuant to the requirements of the 
Division’s published Salary Reduc-
tion Cafeteria Plan (“Plan”), which 
follows the requirements for cafeteria 
plans in federal law. Mr. Kreucher 
relied on the following provision 
in the Division’s Plan: “The salary 
reduction for each pay period is an 
amount equal to the annual premium 
divided by the number of pay periods 
in the plan year[.]” The ALJ found 
that “[n]othing placed [Mr. Kreucher] 
on notice that upon achieving his 
60th birthday, his premium would 
automatically increase to the next 
premium category. . . . Absent some 
express notification that [his] 60th 
birthday would trigger a different 
premium, he was entitled to rely on 
the representation that for the plan 
year, his premium would be $81.08 
per month.” The ALJ noted that rules 
regulating the activities of insurers 
and their agents “make it clear that 
notice must be clearly stated to a 
purchaser when and if there will be 
changes to the premium.” The ALJ 
found that the general statement in 
the on-line form that “rates increase 
with age and are subject to change” 
was reasonably construed as simply 
explaining the use of age bands, with 
higher rates established for higher 
age bands. The ALJ also pointed out 
that the Plan specifically defined 
“qualifying status change events,” 
for which changes in the middle of 
the plan year were allowed, and that 
a change in age was not one of the 
defined “qualifying status change 
events.” Accordingly, the ALJ found 
that, contrary to the Division’s posi-
tion in its denial notice, a change in 
age is not a “qualifying status change 
event.” The ALJ recommended that 
the Division refund the excess payroll 
deductions of $605.52.

Sunsouth Bank v. Dep’t of Health, 
DOAH Case No. 13-2795 (Recom-
mended Order March 21, 2014); DOH 
Rendition No. 14-344-FOF-HSE 
(Final Order April 10, 2014).

Facts: Charles Paulk borrowed 
money from Sunsouth Bank (“the 
Bank”) in 2004 and secured the 
loan by giving the Bank a mortage 
lien on a parcel of land in Jack-
son County. At some point after 
2004, the land was divided into two 
lots. One lot contained substantial 
improvements such as a house, boat-
house, and a dock. The other lot 
was approximately .28 acres in size 
with no improvements. In 2010, Mr. 
Paulk sold the lot with substan-
tial improvements, and the Bank 
agreed to shift its lien to the unim-
proved lot. When Mr. Paulk began 
having difficulty repaying the loan, 
the Bank agreed to take a deed to 
the unimproved lot in lieu of fore-
closure. After the Bank acquired 
title to the unimproved lot, a third 
party offered to purchase it if the 
Bank could obtain a septic permit. 
The unimproved lot was too small 
to satisfy statutory requirements 
for a septic permit, but the Bank 
invoked section 381.0065(4)(h)1, 
Florida Statutes, which allows a 
party to petition the Department 
of Health (“DOH’) for a variance. 
DOH’s Bureau Chief for Onsite 
Sewage Programs determined the 
Bank’s variance request should be 
denied because any perceived hard-
ship resulted from the Bank’s own 
actions. The Bank responded by 
petitioning for a formal hearing.

Outcome: The ALJ found that the 
Bank “intentionally participated in 
and benefitted from the transaction 
that resulted in the hardship posed 
by the small lot size that it now owns 
and for which it seeks a variance.”  
Because section 381.0065(4)(h)1.a. 
provides that no variance should be 
granted if the hardship was caused 
intentionally by the applicant, the 
ALJ recommended that DOH deny 
the Bank’s application for a variance. 
The ALJ also supported his recom-
mendation by citing Elwin v. City of 
Miami, 113 So. 2d 849, 852 (Fla. 3d 
DCA 1959) for the proposition that 
“[a] self-imposed or self-acquired 
hardship (such as by purchasing 
property under existing zoning and 
then applying for a variance) is not 
the kind of hardship for which vari-
ance should be granted.”

 DOH rendered a Final Order on 
April 10, 2014, adopting the Rec-
ommended Order and denying the 
variance.

Bid Protests

Cushman & Wakefield of Fla., Inc. 
v. Dep’t of Mgmt. Servs., et al., 
DOAH Case Nos. 13-3894BID and 
13-3895BID (Recommended Order 
Jan. 24, 2014); DMS No. 14-0006 
(Final Order Feb. 5, 2014).

FACTS: On March 18, 2013, the 
Department of Management Ser-
vices (“DMS”) issued an invitation 
to negotiate (“ITN”) to re-procure 
the expiring tenant broker contracts 
that assist state agencies in private 
sector leasing transactions. DMS 
then chose to negotiate with five of 
the 13 vendors that had responded 
to the ITN. After completion of 
the negotiations, DMS published 
its request for best and final offers 
(“BAFOs”). In order to increase 
potential savings, DMS lowered the 
commission rates for lease transac-
tions below the rates initially set 
forth in the ITN. DMS decided to 
award the contracts to two vendors 
rather than the three allowed by 
section 255.25(3)(h)1., Florida Stat-
utes, so that the two vendors would 
make up the compensation from 
lower commission rates by earning 
commissions on more transactions. 
After considering the five BAFOs, 
DMS’s negotiations team met and 
determined that two vendors, CBRE, 
Inc. and Vertical Integration, repre-
sented the best value for the State. 
During this meeting, DMS’s Bureau 
Chief of Leasing noted that CBRE’s 
prices for performing independent 
market analyses and broker opin-
ions of value were high. Neverthe-
less, she planned to try to convince 
CBRE to lower its prices during the 
ensuing contract execution phase. 
A disappointed vendor, Cushman & 
Wakefield (“Cushman”), protested 
DMS’s decision to award contracts 
to Vertical and CBRE.

OUTCOME: With regard to Cush-
man’s assertion that DMS had no 
authority to award the contracts 
because it chose two vendors rather 
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than the three authorized by section 
255.25(3)(b)1, Florida Statutes, the 
ALJ noted that the statute autho-
rizes “up to” three vendors, and con-
cluded that DMS’s decision to pick 
two vendors was rationally based on 
the goal of driving down the com-
mission costs for the State. The ALJ 
also rejected Cushman’s argument 
that it was improper for DMS to 
ask CBRE to lower its prices after 
the negotiation phase had ended. 
The ALJ concluded that action was 
consistent with the general intent 
of chapter 287, contemplating that 
agencies should always attempt to 
negotiate lower pricing.
 On February 5, 2014, DMS ren-
dered a Final Order adopting the 
ALJ’s Recommended Order in its 
entirety.

Non-Final Orders

Francine Brown and Gerald Brown 
v. Advanced Diagnostic Resources, 
DOAH Case No. 13-4044MA (Non-
final Order March 14, 2014).

FACTS: Section 766.207, Florida 
Statutes, provides for voluntary, 
binding arbitration of medical 
negligence claims. Each arbitra-
tion panel consists of three arbi-
trators with an ALJ as the chief 
arbitrator. On October 16, 2013, 
Advanced Diagnostic Resources 
(“ADR”) and Francine and Gerald 
Brown requested arbitration of the 
damages resulting from an ADR 
employee inadvertently administer-
ing an excessive dose of Benadryl 
to Ms. Brown. While liability was 
not at issue, Ms. Brown alleged in 
support of her claim for damages 
that her overall activity level and 
social activities had been signifi-
cantly reduced due to her injuries. 
On November 27, 2013, ADR served 
“Internet Social Media Interrogato-
ries” on Ms. Brown, requiring her to 
identify all social media web sites 
and message boards she had uti-
lized during the year prior to the 

accident. The interrogatories also 
required her to disclose the user 
names and passwords she had uti-
lized in order to access those web 
sites and message boards. As an 
alternative to disclosing her user 
names and passwords, Ms. Brown 
was offered the option of providing 
copies of all the content or data 
stored in her accounts.
 Ms. Brown objected to the inter-
rogatories by asserting ADR had 
failed to demonstrate they were 
reasonably calculated to lead to the 
discovery of admissible evidence. 
In support of that assertion, Ms. 
Brown noted cases from other juris-
dictions holding that one seeking to 
discover an opposing party’s social 
media information must identify 
information on the public portion 
of the opposing party’s social media 
sites contradicting the claims being 
asserted in the litigation.
 ADR responded by arguing the 
information posted on Ms. Brown’s 
social media sites was relevant 
because she had put her pre-acci-
dent activities at issue by alleg-
ing she was significantly less active 
since the accident and no longer 
socialized with friends because of 
depression and anxiety related to 
her injuries.

OUTCOME: The ALJ issued a 
non-final order on March 14, 2014, 
concluding that the social media 
material sought by ADR was dis-
coverable. Accordingly, Ms. Brown 
was ordered to produce all requested 
social media materials which were 
not privileged. If Ms. Brown claimed 
privilege as to any of the requested 
social media materials, then she was 
instructed to forward the material 
claimed to be privileged to the ALJ 
for an in camera review.

REMINDER: LET US KNOW OF 
NOTEWORTHY NON-FINAL 
ORDERS

 The last summary in this quar-
ter’s DOAH Case Notes is the first 
time a noteworthy non-final order 
was called to the attention of the 
DOAH Case Notes Team. We remind 
our readers that we need your help to 
alert us to non-final orders that you 
believe are worth sharing because 
of a significant, novel, or noteworthy 
issue of administrative practice or 
procedure. Please send the DOAH 
case number, the name of the case, 
and the date/name of the non-final 
order to garnett.chisenhall@dbpr.
state.fl.us. Also, please describe why 
you believe the order is noteworthy.

CHANGES TO THE DOAH CASE NOTES TEAM

Addition . . . 

Welcome to the newest member of the DOAH Case Notes 
Team:

Christina Arzillo has been a senior attorney with the Department of 
Business and Professional Regulation, Division of Real Estate, since 
September 2011. Christina’s responsibilities include prosecuting cases 
at the Division of Administrative Hearings. Christina is a volunteer at 
Legal Services of North Florida and a co-chair of the Administrative 
Law Section’s ad hoc committee for young lawyers.
 
and Subtraction . . . 

Melinda Butler, a member of the original DOAH Case Notes Team (see 
April 2013 Newsletter), has resigned. Thank you for your contributions, 
Melinda!

mailto:garnett.chisenhall@dbpr.state.fl.us
mailto:garnett.chisenhall@dbpr.state.fl.us
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Agency Snapshots continued...

Division of Administrative Hearings
by Lisa Shearer Nelson

Agency Snapshots

 When most people think of DOAH, 
they think of administrative law 
judges handling administrative dis-
putes pursuant to section 120.57(1), 
Florida Statutes. In reality, DOAH 
comprises two distinct programs: the 
adjudication of administrative dis-
putes by administrative law judges 
(ALJs)(the APA side) and the adjudica-
tion of workers’ compensation disputes 
by judges of compensation claims 
(JCCs). The Administration Commis-
sion (Governor and Cabinet) appoints 
the Director of the Division who also 
serves as Chief Judge. Robert S. Cohen 
has served as Chief Judge since 2003. 
Chief Judge Cohen appoints the Dep-
uty Chief Judge, the ALJs, and the 
Clerk of the Division. The Deputy 
Chief Judge for Compensation Claims 
and all of the JCCs are nominated by 
a judicial nominating commission and 
appointed by the Governor.
 On the APA side, there are currently 
33 ALJs, including Chief Judge Cohen 
and Deputy Chief Judge Maloney. 
Most of the ALJs are assigned to three 
geographical districts: the Northern 
District (Li Nelson, Scott Boyd, Diane 
Cleavinger, Gary Early, Bruce McKib-
ben, June McKinney, Pete Peterson, 
Barbara Staros, Larry Stevenson, 
Suzanne Van Wyk, and Dave Watkins); 
the Middle District (Larry Johnston, 
Linzie Bogan, Thomas Crapps, Eliza-
beth McArthur, John Newton, Joy-
ous Parrish, William Quattlebaum, 
and Lynne Quimby-Pennock); and the 
Southern District (John Van Laning-
ham, Claude Arrington, Edward Bauer, 
Mary Li Creasy, Robert Meale, Todd 
Resavage, Darren Schwartz, Cathy 
Sellers, and Jessica Varn). In addi-
tion, Don Alexander and Bram Canter 
handle many of the environmental 
cases and Susan Kirkland handles all 
of the cases involving NICA claims.
 On the JCC side, there are 17 district 

offices throughout the state, with 32 
JCCs. The Deputy Chief Judge for the 
JCCs is David Langham. Located within 
the JCC district offices are the video 
hearing rooms used by the ALJs for 
many of DOAH’s hearings, and the ALJs 
are very grateful for the support they 
receive from the staff in these offices.
 Both programs use an e-filing sys-
tem for the filing of documents, and 
as of July 2011, section 120.52(5), 
Florida Statutes, requires attorneys 
to be e-filers. Registration for e-filing 
is simple and may be accomplished 
through the eALJ Electronic Filing 
link or the eJCC Electronic Filing link 
on the bureaus’ respective websites.

Agency websites:
 http://www.jcc.state.fl.us
 https://www.doah.state.fl.us

Head of the Agency:
 Robert S. Cohen, Director and Chief 

Judge
 The DeSoto Building
 1230 Apalachee Parkway
 Tallahassee, Florida 32399-3060
 850-488-9675

Agency Clerk:
 Claudia Llado
 The DeSoto Building
 1230 Apalachee Parkway
 Tallahassee, Florida 32399-3060
 850-488-9675

Public Records Requests
 Public records requests can be 
directed to Claudia Llado, Agency 
Clerk, or documents from the official 
records dockets may be reproduced 
by downloading documents from the 
official dockets available on the ALJ 
and JCC websites.

Hours of Operation:
Monday - Friday, 8:00 a.m. to 5:00 p.m.

Types of Cases:
 ALJs hear a wide variety of cases 
where there is intended agency action 
where there is a dispute of material 
fact. Those cases where the ALJ has 
recommended order authority include 
cases for the Florida Commission on 
Human Relations involving allega-
tions of discrimination; professional 
license applications and disciplinary 
proceedings; automobile franchises; 
certificates of need, exemptions from 
employment disqualification; health 
care facility regulation; environmental 
permitting; bid protests, and many 
others. In addition, DOAH has final 
order authority over cases such as 
those involving attorney’s fees awards; 
rule challenges; continued involuntary 
commitment (Baker Act) hearings; 
child support enforcement; excep-
tional education; medical malpractice 
arbitration; and NICA proceedings.
 JCCs hear cases where there is a 
dispute over workers’ compensation 
benefits.

Ethics Questions?

Call
The Florida Bar’s

ETHICS 
HOTLINE 

1/800/235-8619

http://www.fljcc.state.fl.us
http://www.doah.state.fl.us
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AGENCY SNAPSHOTS
from page 7

Florida Department of Transportation
by Kimberly Clark Menchion

 The Florida Department of Trans-
portation (“FDOT”) was created by 
the Legislature in 1969 when its 
responsibilities were transferred 
from the State Road Department. 
The Department is headed by its 
Secretary, a gubernatorial appointee. 
FDOT’s primary statutory responsi-
bility is to coordinate the planning 
and development of a safe, viable, and 
balanced state transportation system 
serving all regions of the state, and to 
assure the compatibility of all com-
ponents, including multimodal facili-
ties. A multimodal transportation 
system combines two or more modes 
of movement of people or goods.
 Florida’s transportation system 
includes roadway, air, rail, sea, space-
ports, bus transit, and bicycle and 
pedestrian facilities. The total mile-
age for the State Highway System is 
approximately 18,377 miles. Florida 
has an approximately 2700 mile rail 
system which is predominantly pri-
vately owned with the exception of 
SunRail (62 miles) and Tri Rail (81 
miles). Florida also has fifteen seaports.

Head of the Agency:
 Ananth Prasad, Secretary
 605 Suwannee Street
 Tallahassee, FL 32309-0458

 Ananth Prasad was appointed 
Secretary of FDOT in 2011. Secre-
tary Prasad previously served as the 
Assistant Secretary for Engineer-
ing and Operations for the agency. 
Prasad rejoined FDOT in July 2010 
after a brief two-year stint as a vice 
president of a construction-services 
firm. Prasad has 22 years of experi-
ence in the transportation industry, 
including 20 years with FDOT where 
he previously held the positions of 

the Chief Engineer and Director of 
Construction. He was responsible 
for implementing various innova-
tive contracting techniques, including 
public-private partnerships.

Agency Clerk:
 Patricia Parsons
 (850) 414-5265
 Email: Trish.Parsons@dot.state.

fl.us

Hours for Filings:
 8:00 a.m. - 5:00 p.m.
 Filings may be sent to the follow-
ing address:
 Florida Department of Transporta-

tion
 Clerk of Agency Proceedings
 605 Suwannee Street, MS 58
 Tallahassee, Florida 32399
 Fax: (850) 414-5264

General Counsel
 Jerry Curington
 (850) 414-5270
 Email: Jerry.Curington@dot.state.

fl.us

 FDOT’s general counsel is Jerry 
Curington. He joined FDOT in 2011 
and previously served as the general 
counsel for the Department of Chil-
dren and Families, chief trial counsel 
and head of the civil division for the 
Office of the Attorney General, dep-
uty general counsel in the Executive 
Office of the Governor, and in private 
practice with several Florida firms.

Number of lawyers on staff: 72 
statewide, including 26 in Tallahassee.

Kinds of cases: The agency’s 
administrative cases include rule 
challenges, administrative litigation 

involving: access management; envi-
ronmental permitting; permitting 
and licensure of outdoor advertising; 
contractor and consultant qualifica-
tions; and federal requirements for 
transportation projects. The agency 
also represents itself in bid protests, 
personnel and contract matters, emi-
nent domain, and construction liti-
gation. In addition to litigation, the 
administrative law section provides 
legal analysis for proposed legislation, 
assistance with policy development, 
and advisory support.

Agency Perspective: Kathleen 
Toolan was appointed chief of 
administrative law in 2013. Previ-
ously, she served as assistant gen-
eral counsel in the administrative 
law section of FDOT for five years. 
Her prior experience includes both 
private practice and eleven years 
with Florida’s Department of Envi-
ronmental Protection. There are six 
additional attorneys who are a part 
of the administrative law section, all 
of whom are located in Tallahassee. 
Outdoor advertising represents a 
significant portion of FDOT’s admin-
istrative litigation and its importance 
is unparalleled, as ten percent of 
the agency’s federal funding, esti-
mated at $163 million dollars, is tied 
to the effective control of the program. 
Access management is a unique com-
ponent of FDOT’s administrative 
matters involving the regulation of 
driveway connections to the State 
Highway System. Disputes regard-
ing environmental impacts associ-
ated with transportation projects also 
represent a critical component of the 
agency’s administrative matters and 
involve both federal and state admin-
istrative challenges.
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Law School Liaison

Spring 2014 Update from the Florida State University 
College of Law
by David Markell, Associate Dean for Environmental Programs and Steven M. Goldstein Professor

 The Florida State University Col-
lege of Law is delighted that the lat-
est U.S. News & World Report ranked 
our Environmental Program number 
14 in the nation. We are pleased to 
provide this update on this semester’s 
events for the Administrative Law 
Section Newsletter.

Events
 The College of Law has had a very 
busy spring. In February, we hosted a 
significant conference on the future of 
environmental law with a particular 
focus on the capacity of agencies to 
address current policy challenges 
in the absence of new legislation. 
Entitled Environmental Law With-
out Congress: An Interdisciplinary 
Conference on Environmental Law, 
this important Conference, organized 
by Professor Hsu, featured leading 
environmental law scholars from 
throughout the United States.
 The College of Law’s Spring 2014 
Environmental Forum on the Apala-
chicola-Chattahoochee-Flint River 
System explored the legal, scientific, 
and policy issues associated with the 
State of Florida’s recently filed, and 
ongoing, effort to have the United 
States Supreme Court equitably 
apportion the waters of the System.  
Participants in the Forum included: 
Jonathan A. Glogau, Florida Office 
of the Solicitor General; Ted Hoehn, 
Florida Fish and Wildlife Conser-
vation Commission; and Matthew 
Z. Leopold, General Counsel, Flor-
ida Department of Environmental 

Protection. Sarah Spacht introduced 
the program and Professor Markell 
served as moderator.
 A third significant event this 
spring was the College of Law’s pro-
gram on hydraulic fracturing. Orga-
nized by Professor Hannah Wise-
man, “The Evolving Law of Hydraulic 
Fracturing and Unconventional Oil 
and Gas” featured Timothy Riley 
and Richard Brightman of Hopping 
Green & Sams, Dale Calhoun of G. 
David Rogers and Associates, Floyd 
R. Self of Gonzalez Saggio & Harlan, 
and Professor Wiseman.
 The College of Law also welcomed 
three distinguished faculty members 
to campus for workshops this semes-
ter: Bob Ellickson, Walter E. Meyer 
Professor of Property and Urban Law, 
Yale Law School; John Nagle, John 
N. Matthews Professor, University of 
Notre Dame Law School; and Oren 
Perez, Professor of Law, Bar-Ilan 
University.
 A final significant event this 
semester was our Spring 2014 Envi-
ronmental Colloquium. The Collo-
quium honored our Environmental 
LL.M. students and several outstand-
ing J.D. students and provided them 
with the opportunity to present their 
papers on environmental topics. Stu-
dent participants and their topics are 
listed below:

•	 Alex	 Brick, A Summary of Rel-
evant Legal Issues for the Florida 
Solar Photovoltaic Business

•	 James	 Parker-Flynn, Resource 

Production Limits: Implement-
ing Upstream Regulation of Fossil 
Fuels

•	 George	 Reynolds,	 Nollan and 
Dolan 2.0: Koontz v. St. Johns 
Water Management District and 
Its Consequences

•	 Kurt	Schrader, Coastal Risk Miti-
gation and Adaptation in Flor-
ida—The Problematic Incentives of 
Insurance Cross-Subsidy Schemes

•	 Jeremy	 Susac, Balance Energy 
Florida & The Role of Exporting 
LNG in the Newly-Drawn State of 
Saudi-America

•	 Jake	Whealdon, An Argument for 
the Implementation of a Carbon 
Tax Under Section 111(d) of the 
Clean Air Act

•	 Claire	Armagnac, Worse than the 
Tourists: Non-Native Invasive Spe-
cies in Florida, Lionfish, Pythons, 
and What New Laws and Federal 
Funding Can Do to Help

•	 Shannon	Dolson, Finding A Way 
Back Into Darkness: Regulating 
Light Pollution in Florida and 
Beyond

•	 Lauren	Bothers, Florida’s Growing 
Problem: Addressing the Threat of 
Invasive Exotic Plants to Florida’s 
Natural Areas in the Face of Cli-
mate Change

 We hope you will join us for one or 
more of our programs. For more infor-
mation, please consult our web site 
at: http://www.law.fsu.edu, or please 
feel free to contact Professor David 
Markell, at dmarkell@law.fsu.edu.

For the Bar, By the Bar.  www.floridabar.org/CLE

Florida Bar CLE–24/7, Online & downloadable

http://www.law.fsu.edu
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General Counsels List

GOVERNOR’S OFFICE & CABINET

Peter Antonacci, General Counsel
Executive Office of the Governor
400 South Monroe Street
The Capitol, Suite 209
Tallahassee, Florida 32399-0001
(850) 717-9321; FAX: (850 488-9810
E-mail:  peter.antonacci@eog.myflorida.com
(Asst.: Laura Bax - (850) 717-9313;
E-mail:  laura.bax@eog.myflorida.com); or

Kent J. Perez, Associate Deputy / General Counsel
Office of the Attorney General
(Department of Legal Affairs)
400 South Monroe Street
The Capitol, PL-01
Tallahassee, Florida 32399-1050
(850) 245-0145;; FAX: (850) 487-2564
E-mail:  kent.perez@myfloridalegal.com 
Contact: Chesterfield H. Smith, Jr.
Associate Deputy Attorney General
(850) 414-3623;; FAX: (850) 488-4872
E-mail:  chesterfield.smith@myfloridalegal.com
(Asst.: Jeanne Flowers - (850) 414-3625;
E-mail:  jeanne.flowers@myfloridalegal.com

P. K. Jameson, General Counsel
Department of Financial Services
400 South Monroe Street
The Capitol, PL-11
Tallahassee, Florida 32399-6536
(850) 413-2951;; FAX: (850) 413-2950
E-mail:  pk.jameson@myfloridacfo.com
(Asst.: Karrie Larson - (850) 413-2951;
E-mail:  karrie.larson@myfloridacfo.com)

Lorena A. Holley, General Counsel
Department of Agriculture & Consumer Services
407 South Calhoun Street
The Mayo Building, Suite 520
Tallahassee, Florida 32399-0800
(850) 617-7701; FAX: (850) 245-1001
E-mail:  lorena.holley@freshfromflorida.com
(Asst.: Janella Johnson - (850) 617-7701;
E-mail:  janella.johnson@freshfromflorida.com)

AGENCIES

Stuart F. Williams, General Counsel
Agency for Health Care Administration
2727 Mahan Drive, Building 3, Mail Stop #3
Tallahassee, Florida 32308-5407
(850) 412-3669; FAX: (850) 921-0158
E-Mail:  stuart.williams@ahca.myflorida.com
(Asst.: Alicia Rumlin - (850) 412-3650;
E-mail:  alicia.rumlin@ahca.myflorida.com)

Richard D. Tritschler, General Counsel
Agency for Persons with Disabilities
4030 Esplanade Way, Suite 380
Tallahassee, Florida 32399-0950
(850) 414-8052; FAX: (850) 410-0665
E-mail:  richard.tritschler@apdcares.org 
(Asst.: Joann Parsons - (850) 921-4473;
E-mail:  joann.parsons@apdcares.org )

DEPARTMENTS

John H. Tenewitz, General Counsel
Auditor General
111 West Madison Street
Claude Denson Pepper Building, Suite 372
Tallahassee, Florida 32399-1450
(850) 488-7354; FAX: (850) 921-0390
E-mail:  johntenewitz@aud.state.fl.us 
(Asst.: Teri Finaldi - (850) 487-9183;
E-mail:  terifinaldi@aud.state.fl.us)

J. Layne Smith, General Counsel
Department of Business and Professional 

Regulation
1940 North Monroe Street
Northwood Centre, Suite 60
Tallahassee, Florida 32399-0750
(850) 488-0063; FAX: (850) 922-1278
E-mail:  layne.smith@dbpr.state.fl.us 
(Asst.: Ethel Barnes - (850) 717-1217;
E-mail:  ethel.barnes@dbpr.state.fl.us)

M. Drew Parker, General Counsel
Department of Children & Families
1317 Winewood Boulevard
Building 2, Suite 204
Tallahassee, Florida 32399-0700
(850) 488-2381; FAX: (850) 922-3947
E-mail:  drew_parker@dcf.state.fl.us 
(Asst.: Joan Morgan - (850) 717-4471;
E-mail:  joan_morgan@dcf.state.fl.us)

mailto:charles.trippe@eog.myflorida.com
mailto:debra.lewis@eog.myflorida.com
mailto:kent.perez@myfloridalegal.com
mailto:chesterfield.smith@myfloridalegal.com
mailto:jeanne.flowers@myfloridalegal.com
mailto:pk.jameson@myfloridacfo.com
mailto:lori.tucker@myfloridacfo.com
mailto:lorena.holley@freshfromflorida.com
mailto:janella.johnson@freshfromflorida.com
mailto:seniorj@ahca.myflorida.com
mailto:lagronep@ahca.myflorida.com
mailto:mike_palecki@apd.state.fl.us
mailto:joann_parsons@apd.state.fl.us
mailto:johntenewitz@aud.state.fl.us
mailto:reggie.dixon@dbpr.state.fl.us
mailto:amy.bennett@dbpr.state.fl.us
mailto:john_slye@dcf.state.fl.us
mailto:harper_bearss@dcf.state.fl.us
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continued...

William E. Roberts, General Counsel
Department of Citrus
Post Office Box 9010
Bartow, Florida 33831-9010
(605 East Main Street, 33830)
(863) 537-3951; FAX: (877) 352-2487
E-mail:  wroberts@citrus.state.fl.us
(Asst.: Heather Facey - (863) 537-3950;
E-mail:  hfacey@citrus.state.fl.us)

Jennifer A. Parker, General Counsel
Department of Corrections
501 South Calhoun Street
The Carlton Building, Suite 202
Tallahassee, Florida 32399-2500
(850) 717-3589; FAX: (850) 922-4355
E-mail:  parker.jennifer@mail.dc.state.fl.us
(Asst.: Kaye Folds - (850) 717-3588;
E-mail:  folds.kaye@mail.dc.state.fl.us)

Robert N. Sechen, General Counsel
Department of Economic Opportunity
107 East Madison Street
The Caldwell Building, MSC 110
Tallahassee, Florida 32399-4128
(850) 245-7150; FAX: (850) 921-3230
E-mail:  robert.sechen@deo.myflorida.com
(Asst.: Colleen McClure - (850) 245-7150;
E-mail:  colleen.mcclure@deo.myflorida.com)

Matthew J. Carson, General Counsel
Department of Education
325 West Gaines Street
The Turlington Building, Suite 1244
Tallahassee, Florida 32399-0400
(850) 245-0442; FAX: (850) 245-9379
E-mail:  matt.carson@fldoe.org
(Asst.: Cara Martin - (850) 245-0442
E-mail:  cara.martin@fldoe.org)

L. Mary Thomas, General Counsel
Department of Elder Affairs
4040 Esplanade Way, Suite 315-I
Tallahassee, Florida 32399-7000
(850) 414-2074; FAX: (850) 414-2006
E-mail:  thomaslm@elderaffairs.org
(Asst.: Jacqueline Williams - (850) 414-2114;
E-mail:  williamsj@elderaffairs.org)

Matthew Z. Leopold, General Counsel
Department of Environmental Protection
3900 Commonwealth Boulevard, MS 35
The Douglas Building
Legal Department, Suite 1051-J
Tallahassee, Florida 32399-3000
(850) 245-2242; FAX: (850) 245-2147
E-mail:  matt.leopold@dep.state.fl.us
(Asst.: Kay Buchanan - (850) 245-2293;
E-mail:  karen.buchanan@dep.state.fl.us)

Jennifer A. Tschetter, General Counsel
Department of Health
4052 Bald Cypress Way, Bin A02
Tallahassee, Florida 32399-1703
(850) 245-4005; FAX: (850) 413-8743
E-mail:  jennifer_tschetter@doh.state.fl.us
(Asst.: Sophia Flowers - (850) 245-4444 Ext. 2021;
E-mail:  sophia_flowers@doh.state.fl.us)

Stephen D. Hurm, General Counsel
Department of Highway Safety and Motor 

Vehicles
2900 Apalachee Parkway
The Neil Kirkman Building, Suite A-432, MS 02
Tallahassee, Florida 32399-0504
(850) 617-3101; FAX: (850) 617-5112
E-mail:  stevehurm@flhsmv.gov
(Asst.: Hattie Jones-Williams - (850) 617-3101;
E-mail:  hattiejones-williams@flhsmv.gov; or
Pam DeCambra - (850) 617-3101;
E-mail:  pamdecambra@flhsmv.gov)

Brian D. Berkowitz, General Counsel
Department of Juvenile Justice
2737 Centerview Drive, Suite 3200
Tallahassee, Florida 32399-3100
(850) 921-4129; FAX: (850) 921-4159
E-Mail: brian.berkowtiz@djj.state.fl.us
(Asst.: Linda Fish - (850) 717-2453;
E-mail:  linda.fish@djj.state.fl.us)

Michael R. Ramage, General Counsel
Department of Law Enforcement
Post Office Box 1489
Tallahassee, Florida 32302-1489
(850) 410-7676; FAX: (850) 410-7699
E-mail:  michaelramage@fdle.state.fl.us 
(Asst.: Debora Hartman - (850) 410-7695;
E-mail:  deborahartman@fdle.state.fl.us)

Glenda L. Thornton, General Counsel
Department of Lottery
250 Marriott Drive
Tallahassee, Florida 32399-4011
(850) 487-7724; FAX: (850) 487-4541
E-mail:  thorntong@flalottery.com
(Assts.: Connie Kirkland (full time) - (850) 487-7724;
E-mail:  kirkland@flalottery.com ; and
Dianne Gerrell (part time) - (850) 487-7724;
E-mail:  gerrelld@flalottery.com)

Josefina M. Tamayo, General Counsel
Department of Management Services
4050 Esplanade Way, Suite 160
Tallahassee, Florida 32399-0950
(850) 487-1082; FAX: (850) 922-6312
E-mail:  josie.tamayo@dms.myflorida.com
(Asst.: Michelle Blanton - (850) 487-9960;
E-mail:  michelle.blanton@dms.myflorida.com)

mailto:wroberts@citrus.state.fl.us
mailto:tczerny@citrus.state.fl.us
mailto:parker.jennifer@mail.dc.state.fl.us
mailto:folds.kaye@mail.dc.state.fl.us
mailto:rosa.mcnaughton@flaawi.com
mailto:colleen.mcclure@deo.myflorida.com
mailto:lois.tepper@fldoe.org
mailto:cara.martin@fldoe.org
mailto:kowalchykd@elderaffairs.org
mailto:williamsj@elderaffairs.org
mailto:tom.beason@dep.state.fl.us
mailto:karen.buchanan@dep.state.fl.us
mailto:jennifer_tschetter@doh.state.fl.us
mailto:sophia_flowers@doh.state.fl.us
mailto:stephenhurm@flhsmv.gov
mailto:hattiejones-williams@flhsmv.gov
mailto:pamdecambra@flhsmv.gov
mailto:brian.berkowtiz@djj.state.fl.us
mailto:linda.fish@djj.state.fl.us
mailto:michaelramage@fdle.state.fl.us
mailto:deborahartman@fdle.state.fl.us
mailto:hartk@flalottery.com
mailto:kirkland@flalottery.com
mailto:gerrelld@flalottery.com
mailto:john.brenneis@dms.myflorida.com
mailto:kathleen.hill@dms.myflorida.com
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Captain Terrence A. Gorman, General Counsel
Department of Military Affairs
Post Office Box 1008
St. Augustine, Florida 32085-1008
(904) 823-0294; FAX: (904) 827-8537
E-mail:  terrence.a.gorman@us.army.mil
(Asst.: Cathy Tringali - (904) 823-0132;
E-mail:  cathy.tringali@us.army.mil)

Nancy S. Terrel, General Counsel
Department of Revenue
2450 Shumard Oak Boulevard
Building 1, Suite 2400
Tallahassee, Florida 32399-0100
(Post Office Box 6668
Tallahassee, Florida 32314-6668)
(850) 617-8347; FAX: (850) 488-7112
E-mail:  terreln@dor.state.fl.us
(Asst.: Amy Shiver - (850) 717-7284;
E-mail:  shiveram@dor.state.fl.us)

J. Andrew Atkinson, General Counsel
Department of State
500 South Bronough Street
The R.A. Gray Building
Tallahassee, Florida 32399-0250
(850) 245-6536; FAX: (850) 245-6127
E-mail:  jandrew.atkinson@dos.myflorida.com
(Asst.: Diane Wint - (850) 245-6513;
E-mail:  diane.wint@dos.myflorida.com)

Gerald B. Curington, General Counsel
Department of Transportation
605 Suwannee Street, Mail Station 58
The Burns Building
Tallahassee, Florida 32399-0458
(850) 414-5265; FAX: (850) 414-5264
E-Mail:  jerry.curington@dot.state.fl.us 
(Asst.: Ginger Franks - (850) 414-5352;
E-mail:  ginger.franks@dot.state.fl.us)

David R. Herman, General Counsel
Department of Veterans’ Affairs
400 South Monroe Street
The Capitol, Suite 2105
Tallahassee, Florida 32399-6536
(850) 487-1533, Ext. 7711; FAX: (850) 488-4001
E-mail:  hermand@fdva.state.fl.us
(Asst.: Darryl Griffin - (850) 487-1533 Ext. 7713;
E-mail:  griffind@fdva.state.fl.us)

DIVISIONS, COMMISSIONS, OFFICES, ETC.

The Honorable Robert S. Cohen
Director & Chief Judge
Division of Administrative Hearings
1230 Apalachee Parkway
The DeSoto Building
Tallahassee, Florida 32399-3060
(850) 488-9675; FAX: (850) 487-9485
E-mail:  bob.cohen@doah.state.fl.us
(Asst: Loretta Sloan - (850) 488-9675 Ext. 221;
E-mail:  loretta.sloan@doah.state.fl.us)

Jennifer F. Hinson, Chief Legal Counsel
Florida Division of Emergency Management
2555 Shumard Oak Boulevard
Tallahassee, Florida 32399-2100
(850) 922-1676; FAX: (850) 488-1016
E-mail:  jennifer.hinson@em.myflorida.com

C. Christopher Anderson, III, General Counsel
Commission on Ethics
325 John Knox Road
Woodcrest Office Park
Building E, Suite 200
Tallahassee, Florida 32303
(850) 488-7864; FAX: (850) 488-3077
E-mail:  anderson.chris@leg.state.fl.us
(Asst.: Lynn Blais - (850) 488-7864;
E-mail:  blais.lynn@leg.state.fl.us)

Kenneth McLaughlin, Chief Career Attorney
First District Court of Appeal
2000 Drayton Drive
Tallahassee, Florida 32399-0950
(850) 717-8260; FAX: (850) 488-7989
E-mail:  mclaughk@1dca.org
(Asst.: Jeanean Sullivan - (850) 717-8264;
E-mail:  sullivanj@1dca.org)

Harold G. “Bud” Vielhauer, General Counsel
Fish & Wildlife Conservation Commission
620 South Meridian Street, Suite 108
Tallahassee, Florida 32399-1600
(850) 487-1764; FAX: (850) 487-1790
E-mail:  bud.vielhauer@myfwc.com
(Asst.: Hollie Kimsey - (850) 487-1764;
E-mail:  hollie.kimsey@myfwc.com)

Cheyanne Costilla, General Counsel
Florida Commission on Human Relations
2009 Apalachee Parkway, Suite 100
Tallahassee, Florida 32301-4857
(850) 488-7082; FAX: (850) 488-5291
E-mail:  cheyanne.costilla@fchr.myflorida.com
(Asst.: Denise Crawford - (850) 488-7082, Ext. 1032;
E-mail:  violet.crawford@fchr.myflorida.com)

GENERAL COUNSELS LIST
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Eric M. Lipman, General Counsel
Florida Elections Commission
107 West Gaines Street
The Collins Building, Suite 224
Tallahassee, Florida 32399-1050
(850) 922-4539, Ext. 106; FAX: (850) 921-0783
E-mail:  eric.lipman@myfloridalegal.com
(Asst.: Donna Malphurs - (850) 922-4539 Ext. 103;
E-mail:  donna.malphurs@myfloridalegal.com)

Daniel E. Nordby, General Counsel
Florida House of Representatives
402 South Monroe Street
The Capitol, Suite 422
Tallahassee, Florida 32399-1300
(850) 717-5500; FAX: (850) 410-0064
E-mail:  daniel.nordby@myfloridahouse.gov
(Asst.: Betty Money - (850) 717-5500;
E-mail:  betty.money@myfloridahouse.gov)

Wellington H. Meffert, II, General Counsel
Florida Housing Finance Corporation
227 North Bronough Street, Suite 5000
Tallahassee, Florida 32301-1329
(850) 488-4197; FAX: (850) 414-6548
E-mail:  wellington.meffert@floridahousing.org
(Asst.: Jacqueline Sosa - (850) 488-4197;
E-mail:  jacqueline.sosa@floridahousing.org)

Sarah J. Rumph, General Counsel
Florida Parole Commission
4070 Esplanade Way
Tallahassee, Florida 32399-2450
(850) 488-4460; FAX: (850) 414-0470
E-mail:  sarahrumph@fpc.state.fl.us
(Asst.: Misty Pearson - (850) 488-4460;
E-mail:  mistypearson@fpc.state.fl.us)

S. Curtis Kiser, General Counsel
Florida Public Service Commission
2540 Shumard Oak Boulevard, Suite 301
Tallahassee, Florida 32399-0850
(850) 413-6199; FAX: (850) 717-0118
E-mail:  ckiser@psc.state.fl.us
(Asst.: Terri Fleming - (850) 413-6846;
E-mail:  tfleming@psc.state.fl.us)

Kenneth J. Plante, Coordinator
Joint Administrative Procedures Committee
111 West Madison Street
Claude Denson Pepper Building, Suite 680
Tallahassee, Florida 32399-1400
(850) 488-9110; FAX: (850) 922-6934
E-mail:  plante.kenneth@leg.state.fl.us
(Asst.: Sandi Gunter - (850) 488-9110;
E-mail:  gunter.sandra@leg.state.fl.us
Comm. Admin. Asst.: Tina Loscialo - (850) 488-9110;
E-mail:  loscialo.tina@leg.state.fl.us)

A. Cristina Martinez, General Counsel
Justice Administrative Commission
Post Office Box 1654
Tallahassee, Florida 32302-1654)
227 North Bronough Street, Suite 2100
Tallahassee, Florida 32301-1339
(850) 488-2415; FAX: (850) 488-9857
E-mail:  cris.martinez@justiceadmin.org
(Asst.: Therese Usherwood - (850) 488-2415 Ext. 226;
E-mail:  therese.usherwood@justiceadmin.org

Colin M. Roopnarine, General Counsel
Office of Financial Regulation
200 East Gaines Street
The Fletcher Building, Suite 118
Tallahassee, Florida 32399-0379
(850) 410-9601; FAX: (850) 410-9663
E-mail:  colin.roopnarine@flofr.com
(Asst.: Gigi Guthrie - (850) 410-9643;
E-mail:  gigi.guthrie@flofr.com)

Belinda H. Miller, General Counsel
Office of Insurance Regulation
200 East Gaines Street
The Larson Building, Suite 612
Tallahassee, Florida 32399-4206
(850) 413-5000; FAX: (850) 413-7460
E-mail:  belinda.miller@floir.com 
(Asst.: Karen Embry - (850) 413-5002;
E-mail:  karen.embry@floir.com)

Allison H. Deison, General Counsel
Office of Legislative Services
111 West Madison Street
Claude Denson Pepper Building, Suite 874
Tallahassee, Florida 32399-1400
(850) 717-0303; FAX: (850) 922-9866
E-mail:  deison.allison@leg.state.fl.us
(Asst.: Vacant - (850) 717-0301;
E-mail:

Janice M. Bush, General Counsel
Office of Program Policy Analysis and 
 Government Accountability (OPPAGA)
111 West Madison Street
Claude Denson Pepper Building, Suite 312
Tallahassee, Florida 32399-1475
(850) 717-0526; FAX: (850) 487-9213
E-mail:  bush.jan@oppaga.fl.gov
(Asst: Kim Gilley - (850) 717-0521;
E-mail:  gilley.kim@oppaga.fl.gov)

James R. Kelly, Public Counsel
Office of the Public Counsel
111 West Madison Street
Claude Denson Pepper Building, Suite 812
Tallahassee, Florida 32399-1400
(850) 488-9330; FAX: (850) 487-6419
E-mail:  kelly.jr@leg.state.fl.us
(Asst.: Monica R. Woods - (850) 488-9330;
E-mail:  woods.monica@leg.state.fl.us)
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Allen C. Winsor, Solicitor General
Office of the Solicitor General
400 South Monroe Street
The Capitol, PL-01
Tallahassee, Florida 32399-1050
(850) 414-3688; FAX: (850) 410-2672
E-mail:  allen.winsor@myfloridalegal.com
(Asst.: Phyllis Thomas - (850) 414-3807;
E-mail:  phyllis.thomas@myfloridalegal.com)

Laura Rush, General Counsel
Office of the State Courts Administrator
500 South Duval Street
Supreme Court Building
Tallahassee, Florida 32399-1900
(850) 488-1824; FAX: (850) 410-5301
E-mail:  rushl@flcourts.org
(Asst.: Pam Addison - (850) 617-1842;
E-mail:  addisonp@flcourts.org)

Stephen A. Meck, General Counsel
Public Employees Relations Commission
4050 Esplanade Way, Suite 135
Tallahassee, Florida 32399-0950
(850) 488-8641; FAX: (850) 488-9704
E-mail:  steve.meck@perc.myflorida.com
(Asst.: Jennifer Okwabi - (850) 488-8641
E-mail:  jennifer.okwabi@perc.myflorida.com)

Gerard T. York, General Counsel
Southwood Shared Resource Center
Northwood Shared Resource Center
2585 Shumard Oak Boulevard
Tallahassee, Florida 32399-0950
(850) 488-9377; FAX: (850) 488-3600
E-mail:  gerard.york@ssrc.myflorida.com
(Asst.: Jan Colbert - (850) 921-3644;
E-mail:  jan.colbert@ssrc.myflorida.com)

Maureen M. Hazen, General Counsel
State Board of Administration
Post Office Box 13300
Tallahassee, Florida 32317-3300
(1801 Hermitage Boulevard, Suite 100
Tallahassee, Florida 32308-7743)
(850) 488-4406; FAX: (850) 413-1184 (850) 413-1198
E-mail:  maureen.hazen@sbafla.com
(Asst.: Tina Joanos, - (850) 413-1197;
E-mail:  tina.joanos@sbafla.com)

Vikki R. Shirley, General Counsel
State University System of Florida
Board of Governors
325 West Gaines Street
The Turlington Building, Suite 1614
Tallahassee, Florida 32399-0400
(850) 245-0466; FAX: (850) 245-9685
E-mail:  vikki.shirley@flbog.edu
(Asst.: Karla Goodson - (850) 245-9721);
E-mail:  karla.goodson@flbog.edu)

Alan F. Abramowitz, Executive Director
General Counsel
Statewide Guardian ad Litem Office
600 South Calhoun
The Holland Building, Suite 274
Tallahassee, Florida 32399-0979
(850) 241-3232; FAX: (850) 922-7211
E-mail:  alan.abramowitz@gal.fl.gov
E-mail: @gal.fl.gov
(Asst. Kelly Razzano - (850) 922-7213;
E-mail:  kelly.razzano@gal.fl.gov)

Paul F. Hill, General Counsel
The Florida Bar
651 East Jefferson Street
Tallahassee, Florida 32399-2300
(850) 561-5661; FAX: (850) 561-5826
E-mail:  phill@flabar.org
(Asst.: Joni Wussler – (850) 561-5662;
E-mail:  jwussler@flabar.org)

George T. Levesque, General Counsel
The Florida Senate
404 South Monroe Street
Senate Office Building, Suite 305
Tallahassee, Florida 32399-1100
(850) 487-5237; FAX: (850) 487-5275
E-mail:  levesque.george@flsenate.gov
(Asst.: Velma Carter - (850) 487-5270;
E-mail:  carter.velma@flsenate.gov)

Norman A. Blessing, General Counsel
Reemployment Assistance Appeals Commission
2740 Centerview Drive
The Rhyne Building, Suite 101
Tallahassee, Florida 32399-4151
(850) 487-2685, Ext. 157; FAX: (850) 488-2123
E-mail:  norm.blessing@raac.myflorida.com 
(Asst.: Judith Vargas - (850) 487-2685 Ext. 124;
E-mail:  judith.vargas@raac.myflorida.com)

UNIVERSITIES / SCHOOLS

Avery D. McKnight, Vice President for Legal Affairs/
General Counsel

Florida A & M University
1601 South Martin Luther King Jr., Boulevard
Lee Hall, Suite 300
Tallahassee, Florida 32307-3100
(850) 599-3591; FAX: (850) 561-2862
E-mail:  avery.mcknight@famu.edu
(Asst.: Abigail Raddar - (850) 412-5379;
E-mail:  abigail.raddar@famu.edu)
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David L. Kian, General Counsel
Florida Atlantic University
777 Glades Road
Administration Building, Suite 370
Boca Raton, Florida 33431-6424
(561) 297-3007; FAX: (561) 297-2787
E-mail:  david.kian@fau.edu
(Asst.: Suzanne Prescott - (561) 297-3007;
E-mail:  spresco4@fau.edu)

Vee H. Leonard, Vice President/General Counsel
Florida Gulf Coast University
10501 FGCU Boulevard, South
Fort Myers, Florida 33965-6565
(239) 590-1101; FAX: (239) 590-7470
E-mail:  vleonard@fgcu.edu
(Asst.: Diane St. John - (239) 590-7466;
E-mail:  dstjohn@fgcu.edu)

M. Kristina Raatama, General Counsel
Florida International University
11200 SW 8th Street, PC 511
Miami, Florida 33199-2516
(305) 348-2103; FAX: (305) 348-3272
E-mail: generalcounsel@fiu.edu
(Asst.: Eli DeVille - (305) 348-4876;
E-mail:  devillee@fiu.edu)

F. Damon Kitchen, General Counsel
Florida School for the Deaf and the Blind
c/o Constangy Brooks & Smith, LLP
200 West Forsyth Street, Suite 1700
Jacksonville, Florida 32202-4317
(904) 356-8900; FAX: (904) 356-8200
E-mail:  dkitchen@constangy.com
(Asst.: Pam Patton – (904) 356-8900;
E-Mail:  ppatton@constangy.com)

Carolyn A. Egan, General Counsel
Florida State University
222 South Copeland Street
Westcott Building, Suite 212
Tallahassee, Florida 32306-1400
(850) 644-3300; FAX: (850) 644-8973
E-mail:  cegan@admin.fsu.edu
(Asst: Angela Jackson - (850) 644-4440;
E-mail:  adjackson3@fsu.edu)

David Smolker, General Counsel
New College of Florida
c/o Smolker, Bartlett, Schlosser, Loeb & Hinds, P.A.
500 East Kennedy Boulevard, Suite 200
Tampa, Florida 33602-4708
(813) 223-3888; FAX: (813) 228-6422
E-mail:  davids@smolkerbartlett.com
(Asst.: Cristina Figueroa – (813) 223-3888;
E-mail:  cristinaf@smolkerbartlett.com)

W. Scott Cole, Vice President / General Counsel
University of Central Florida
Post Office Box 160015
Orlando, Florida 32816-0015
(4000 Central Florida Boulevard Millican Hall,  

Suite 360
Orlando, Florida 32816-8005)
(407) 823-2482; FAX: (407) 823-6155
E-mail:  scott.cole@ucf.edu
(Asst: Kaseena Rhue – (407) 823-2482;
E-mail:  kaseena.rhue@ucf.edu)

Jamie L. Keith, Vice President / General Counsel
University of Florida
Post Office Box 113125
Gainesville, Florida 32611-3125
(123 Tigert Hall
Gainesville, Florida 32611-0001)
(352) 392-1358; FAX: (352) 392-4387
E-mail:  jlkeith@ufl.edu
(Asst.: Aslan Arias – (352) 392-1358;
E-mail:  aslanarias@ufl.edu)

Karen J. Stone, Vice President / General Counsel
University of North Florida
Office of the General Counsel
1 UNF Drive, J.J. Daniel Hall
Building 1, Suite 2100
Jacksonville, Florida 32224-2648
(904) 620-2828; FAX: (904) 620-2829
E-mail:  kstone@unf.edu
(Asst.: Margarita “Maggie” Williams - (904) 620-2349;
E-mail:  maggie.williams@unf.edu)

Steven D. Prevaux, General Counsel
University of South Florida
Office of the General Counsel
4202 East Fowler Avenue, CGS 301
Tampa, Florida 33620-4301
(813) 974-2131; FAX: (813) 974-5236
E-mail:  prevaux@usf.edu
(Asst.: Ruth O’Brien - (813) 974-1674;
E-mail:  rco@usf.edu)

Lee P. Gore, General Counsel
University of West Florida
Office of the General Counsel
11000 University Parkway
Building 10, Suite 122
Pensacola, Florida 32514-5750
(850) 474-3420; FAX: (850) 857-6058
E-mail:  lgore@uwf.edu
(Asst.: Amanda Besaw - (850) 474-3420 or 
 (850) 4743419;
E-mail:  abesaw@uwf.edu)
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APPELLATE CASE NOTES
from page 1

annual reconciliation. Only twelve 
counties exercised their right to chal-
lenge the assessments in the annual 
reconciliation.
 In a subsequent letter, however, the 
Department advised all of the counties 
that it concluded its analysis of the 
challenges to the annual reconcilia-
tion, and had made adjustments not 
just for the twelve challenging coun-
ties, but for thirty-eight counties in 
total. The Department advised all such 
counties that an administrative peti-
tion would have to be filed to challenge 
the new assessments.
 Orange County filed a petition, chal-
lenging the Department’s successive 
adjustment to the annual reconcilia-
tion. Orange County also challenged 
the procedural and evidentiary basis 
for the initial annual reconciliation, 
and sought to have it redone. 
 The First District agreed with the 
ALJ that the initial annual reconcilia-
tion constituted final agency action for 
all counties that had not contested the 
reconciliation, and that the Depart-
ment lacked statutory authority to 
recalculate the amounts set forth in 
its annual reconciliation for counties 
that had not filed challenges. The court 
specifically held that the doctrine of 
administrative finality applied to pre-
clude Orange County’s belated chal-
lenge to the initial annual reconcilia-
tion, thereby requiring reinstatement 
of the amounts set forth in the initial 
annual reconciliation letter.

Disciplinary Proceedings

Christian v. Department of Health, 
Board of Chiropractic Medicine, 39 
Fla. L. Weekly D537 (Fla. 2d DCA 
2014) (Opinion filed Mar. 12, 2014)
 Disciplinary proceedings were initi-
ated against Dr. Christian, a licensed 
chiropractor. The ALJ found that Dr. 
Christian had committed two viola-
tions of Florida law governing the 
practice of chiropractic medicine, and 
the Department of Health, Board of 
Chiropractic Medicine adopted the 
ALJ’s recommended findings in its 
final order.

 Dr. Christian appealed to the Sec-
ond District Court of Appeal, which 
concluded that one of the violations 
the ALJ found that Dr. Christian had 
committed was not charged in the 
administrative complaint. Specifically, 
while the ALJ found that the Depart-
ment had established by clear and 
convincing evidence that Dr. Christian 
failed to describe hyperabduction test 
results accurately on one occasion, the 
administrative complaint contained no 
factual allegations regarding hyperab-
duction testing. As the Second District 
explained, section 120.60(5), Florida 
Statutes, requires that an administra-
tive complaint must afford “reason-
able notice to the licensee of facts or 
conduct which warrant the intended 
action.”
 The second violation, which was 
alleged, asserted that Dr. Christian 
violated section 460.413(1)(m), Flor-
ida Statutes, and rule 64B2-17.0065, 
F.A.C., “[b]y failing to record or main-
tain daily treatment notes that justi-
fied the totality of the care provided” 
to a patient. Section 460.413(1)(m), 
Florida Statutes, states that a chi-
ropractor may be disciplined for “[f]
ailing to keep legibly written chiro-
practic medical records . . . that jus-
tify the course of treatment.” Rule 
64B2–17.0065 states that “[t]he medi-
cal record shall be legibly maintained 
and shall contain sufficient informa-
tion to identify the patient, support 
the diagnosis, justify the treatment 
and document the course and results 
of treatment accurately.”
 Dr. Christian contended that these 
provisions require only that the daily 
records, taken as a whole, justify the 
treatment provided, and do not require 
daily or per-visit justification to be 
documented.
 While recognizing the deference 
that appellate courts afford to an agen-
cy’s construction of a rule the agency 
is charged with enforcing and inter-
preting, the Second District agreed 
with Dr. Christian. Although section 
460.413(1)(m) requires a chiroprac-
tor to keep medical records that jus-
tify the course of treatment, the court 
held that this “does not require that 
the chiropractor justify that course of 
treatment on every single visit where 
treatment is being provided as part of 
an ongoing treatment plan.” Likewise, 

rule 64B2–17.0065(3) simply provides 
that a chiropractor must keep a med-
ical record that, on whole, justifies 
the course of treatment, and does not 
require “that the notes for a particular 
day must again justify the treatment 
provided.”
 There being no support for either 
violation, the Second District reversed 
the final order with directions to dis-
miss the administrative complaint.

Petition for Enforcement of 
Agency Action

Kontos v. Menz, 39 Fla. L. Weekly D371 
(Fla. 2d DCA 2014) (Opinion filed Feb. 
14, 2014)
 Dr. Emanuel Kontos sought review 
of the final judgment of the circuit 
court that purported to enforce an 
administrative order entered in a 
retaliatory discharge case brought by 
Victoria Menz pursuant to provisions 
of the Pinellas County Code.
 Menz brought a retaliatory dis-
charge action against Kontos, her for-
mer employer, under section 70-54 of 
the Pinellas County Code. This provi-
sion generally prohibits an employer 
from retaliating against an employee 
because the employee filed a discrimi-
nation complaint or opposed a dis-
criminatory practice, and it essen-
tially tracks the language in section 
760.10(7), Florida Statutes (2009). 
After an evidentiary hearing, the ALJ 
entered a recommended order finding 
in favor of Menz. Neither party filed 
exceptions and the ALJ entered a final 
order in favor of Menz, awarding her 
$37,410 for lost wages. Kontos did not 
appeal the final order.
 Kontos failed to pay the award and 
Menz filed a “petition for enforcement” 
in the circuit court pursuant to sec-
tion 70-78(b) of the Pinellas County 
Code, which authorized the filing of 
such petitions in a court of competent 
jurisdiction. The circuit court accepted 
jurisdiction over the petition based 
solely on this section of the county 
code, and it ultimately entered an 
order enforcing the petition. Kontos 
appealed.
 Although neither party raised the 
issue of whether the circuit court had 
jurisdiction to consider Menz’s peti-
tion for enforcement, the appellate 
court sua sponte questioned whether 

continued...
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Pinellas County could confer juris-
diction on the circuit court to hear 
petitions for enforcement. The appel-
late court concluded that the county 
could not, but found that its attempt 
to do so was harmless. The appellate 
court determined that the “grant” of 
jurisdiction in the local code does not 
violate the constitution because such 
jurisdiction was already granted to 
the circuit court by section 120.69, 
Florida Statutes. This provision of the 
APA authorizes either the agency or a 
“substantially interested person” to file 
a petition for enforcement. The appel-
late court found that the failure to 
reference section 120.69 was a plead-
ing deficiency that did not divest the 
circuit court of jurisdiction to entertain 
the petition. Accordingly, the appellate 
court found no constitutional jurisdic-
tional infirmity in the entry of the final 
judgment on appeal.  However, the 
appellate court found that the provi-
sions in the local code that purport to 
prescribe the scope of review by the 
circuit court and the procedures to be 
used during that review, encroached 
on the powers of the legislature and 
the supreme court to enact substantive 
and procedural law. But the appel-
late court found that the use of these 
procedures did not result in harm to 
either party in this case, so it affirmed 
the order despite any constitutional 
infirmity.

Public Records

Lilker v. Suwannee Valley Transit 
Authority, 133 So. 3d 654 (Fla. 1st DCA 
2014) (Opinion filed Mar. 14, 2014)
 Mr. Lilker filed suit to compel the 
Suwannee Valley Transit Authority 
and its records custodian (“the Author-
ity”) to provide public records he had 
requested a few months earlier. The 
Authority admitted that the records 
were subject to disclosure, and fol-
lowing an evidentiary hearing, was 
ordered to provide them to Mr. Lilker. 
The trial court, however, declined to 
award Mr. Lilker attorney’s fees and 
costs under section 119.12, Florida 
Statutes, on the basis that the Authori-
ty’s failure to provide the public records 

before Mr. Lilker filed suit was not “an 
unlawful and willful refusal” to comply 
with chapter 119, Florida Statutes.
 The First District Court of Appeal 
concluded that the trial court errone-
ously imposed a “willfulness” require-
ment for fees and costs. The First 
District clarified that the proper ques-
tion before the court on Mr. Lilker’s 
request for attorney’s fees and costs 
under section 119.12, Florida Statutes, 
was whether the Authority “unlaw-
fully refused to produce records,” not 
whether any such refusal was “willful.”
 The First District went on to clarify 
that unlawful refusal under section 
119.12 includes not only an affirmative 
refusal to produce records, but also, an 
“unjustified delay” in producing them.
 Because the trial court did not 
clearly decide whether the Author-
ity’s actions amounted to “unlawful 
refusal,” the First District reversed 
and remanded to the trial court for res-
olution of the issue under the proper 
standard.

Statutory Construction

Amalgamated Transit Union Local 
1593 v. Hillsborough Area Regional 
Transit, 39 Fla. L. Weekly D717 (Fla. 
2d DCA 2014) (Opinion filed Apr. 4, 
2014)
 Amalgamated Transit Union Local 
1593 appealed a decision by the Pub-
lic Employees Relations Commission 
(PERC) regarding the proper appli-
cation of the impasse provisions in 
Florida’s public employee collective 
bargaining law.
 The Union is the collective bar-
gaining agent representing the bus 
drivers, street car operators and other 
workers employed by the Hillsbor-
ough Area Regional Transit Author-
ity (HART). In June 2010, the Union 
and HART began negotiating a new 
contract. The parties reached agree-
ment on 71 articles, but could not 
agree on six others. HART declared 
an impasse on these articles. PERC 
appointed a special magistrate to 
conduct a hearing and to recommend 
resolutions of the issues. The Union 
accepted all of the recommendations, 
but HART rejected the recommenda-
tions on three issues.
 HART scheduled a legislative body 
hearing to resolve the three issues that 
remained at impasse. On the day of the 

scheduled hearing, the parties reached 
a tentative settlement. The Union sent 
a proposed contract incorporating the 
new tentative agreement to its mem-
bers with a recommendation to ratify, 
but the members rejected it.
 The Union sought to return to the 
bargaining table, but HART refused. 
Instead, over the Union’s objection 
HART rescheduled the legislative 
body hearing, and the legislative body 
resolved the issues in HART’s favor. 
HART then sent the Union a proposed 
contract to ratify. When the Union 
refused to conduct a ratification vote, 
HART imposed the articles resolved by 
the legislative body.
 The Union then filed charges with 
PERC alleging that HART committed 
an unfair labor practice by refusing to 
resume negotiations after the failed 
ratification vote, conducting a legisla-
tive body impasse hearing instead of 
resuming bargaining, and unilater-
ally altering terms and conditions by 
implementing the articles resolved at 
the impasse hearing. HART countered 
with an unfair labor practice charge 
premised on the Union’s failure to hold 
a ratification vote on the agreement 
tendered by HART.
 PERC appointed a hearing officer to 
hear the charges. The hearing officer 
found for the Union on all charges. 
HART filed exceptions, and PERC 
issued a final order granting several 
of the exceptions. It concluded that 
HART did not commit an unfair labor 
practice and it dismissed the Union’s 
charge. The Union appealed.
 The appellate court found that 
PERC’s resolution of this case was 
at odds with a prior decision involv-
ing Sarasota County, where PERC 
had disapproved the legislative body’s 
similar actions. The appellate court 
recognized that it is obliged to give 
deference to an agency’s interpreta-
tion of a statute that it is charged with 
implementing, but noted that it need 
not do so when the agency erroneously 
interprets the statute or when it “sud-
denly change[s] its interpretation with 
little or no explanation.”
 Here, PERC did not expressly 
recede from its holding in the prior 
case; rather, it sought to explain away 
that prior precedent, in part based on 
policy grounds. PERC declared that 
requiring HART to resume negoti-
ations with the Union “would frus-
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trate and undermine the legislative 
intent through a potentially never 
ending cycle of negotiations leading 
to impasse, another special magistrate 
hearing, scheduling of the legislative 
body hearing, post-impasse acceptance 
by negotiators, rejection by the bar-
gaining unit employees and a return 
to bargaining.”
 The court found the explanation 
unavailing, holding that even when 
an agency is pursuing the policy objec-
tives underlying the statutory scheme 
it is charged with enforcing, the agency 
may not disregard or expand upon the 
terms of the statutes themselves—par-
ticularly where, as here, the statutes 
implicate constitutional rights and 
therefore must be narrowly applied. 
Accordingly, the court reversed the 
order and directed PERC to approve 
the hearing officer’s recommended 
order and to impose remedies consis-
tent with those PERC effected in the 
Sarasota County case.

Timeliness

Trisha’s One Stop, Inc. v. Office of 
Financial Regulation, 130 So. 3d 285 
(Fla. 1st DCA 2014) (Opinion filed Jan. 
29, 2014)
 Trisha’s One Stop, Inc., appealed a 
final order of the Office of Financial 
Regulation (OFR) that imposed a fine 
of $15,000 and revoked its license to 
operate a “money services business” 
pursuant to Chapter 560, Part III, 
Florida Statutes.
 OFR filed an administrative com-
plaint that alleged multiple violations 
and proposed to enter a final order 
“imposing an administrative fine of 
$15,000, the entry of a Cease and Desist 
Order, and taking any other appropri-
ate action against Respondent’s license 
issued pursuant to Chapter 560.” The 
administrative complaint gave clear 
notice of a point of entry, stating that 
the failure to respond within 21 days 
would be deemed a waiver of all rights 
to a hearing “and a final order will be 
entered without further notice.”
 Trisha’s One Stop failed to file a 
petition in response to the administra-
tive complaint, which it received by 
certified mail on December 5, 2012. 
Accordingly, on January 25, 2013, OFR 
entered the subject final order without 
a hearing. The final order incorporated 
the facts alleged in the complaint by 

reference and adopted them as the 
facts supporting the agency’s action. 
The final order ordered Trisha’s One 
Stop to pay a $15,000 fine and revoked 
its license.
 The court found that because Tri-
sha’s One Stop failed to timely file a 
petition for hearing in response to the 
administrative complaint, the facts 
alleged were deemed the facts of the 
case. As such, the court concluded that 
this failure was a “green light” for OFR 
to decide the case based on the facts 
alleged in the complaint and to impose 
any appropriate penalty.
 The court distinguished this case 
from those where the agency relied on 
facts not pleaded in the complaint or 
the respondent was not advised that 
the result of a failure to appear could 
be default. Here, OFR relied on the 
facts pleaded in the complaint. The 
administrative complaint alleged four 
distinct violations, advised Trisha’s 
One Stop that the statute authorized 
imposition of a fine up to $10,000 per 
violation and suspension or revocation 
of a license, and that OFR “will enter 
a final order imposing any statutory 
penalties authorized by Chapter 560, 
Florida Statutes, which may include 
revocation or suspension of Respon-
dent’s license as a money services 
business in this state and the imposi-
tion of an administrative fine.” The 
complaint also notified Trisha’s One 
Stop that the failure to respond within 
21 days of receipt of the complaint 
“shall be deemed a waiver of all rights 
to a hearing, and a Final Order will 
be entered without further notice.” 
Trisha’s One Stop nonetheless failed 
to file a timely petition for hearing. 
Accordingly, the court affirmed the 
final order. 

Unadopted Rule Challenge

Florida Quarter Horse Track Ass’n, 
Inc. v. Department of Business and 
Professional Regulation, 133 So. 3d 
1118 (Fla. 1st DCA 2014) (Opinion 
filed Feb. 7, 2014)
 The Florida Quarter Horse Track 
Association, Inc., intervenor in the 
proceeding below, sought review of 
the final order determining that the 
Division of Pari-Mutuel Wagering’s 
conduct in treating barrel match rac-
ing as an authorized form of quarter 
horse racing for purposes of issuing 

pari-mutuel permits and licenses 
under chapter 550, Florida Statutes, 
evidenced its generally applicable 
policy that was a “rule” that had not 
been adopted pursuant to the rule-
making process in section 120.54, 
Florida Statutes.
 On appeal, the Association argued 
that rather than interpreting the stat-
ute, the agency simply had applied 
the statute and its existing rules to 
issue the license authorizing barrel 
match racing as a pari-mutuel event. 
The Association also argued that the 
unadopted rule challenge was, in real-
ity, a collateral attack on the agency’s 
disposition of a section 120.57(1), Flor-
ida Statutes, challenge to issuance of 
the license. Both arguments had been 
rejected by the ALJ in the unadopted 
rule challenge below.
 In a brief opinion, the appellate 
court affirmed, quoting the ALJ’s final 
order:

A policy which allows pari-mutuel 
wagering to be conducted on a previ-
ously unrecognized activity by deem-
ing that activity to be “quarter horse 
racing” is without question a state-
ment of general applicability having 
the force and effect of law. Florida 
administrative law does not allow 
an agency to establish such a policy 
stealthily by the issuance of expe-
dient licenses; this is equally true 
whether the policy is highly contro-
versial or widely praised. To be legal 
and enforceable, a policy which oper-
ates as law must be formally adopted 
in public, through the transparent 
process of the rulemaking procedure 
set forth in section 120.54. In sum, 
the Division’s policy of licensing the 
conduct of pari-mutuel wagering on 
[barrel match racing], on the ground 
that [barrel match racing] is legally 
equivalent to quarter horse racing, 
constitutes an unadopted rule. As 
such, it violates section 120.54(1)(a).

quoting Florida Quarter Horse Rac-
ing Ass’n vs. Department of Business 
and Professional Regulation, Case No. 
11-5796 (Fla. DOAH May 6, 2013).

Larry Sellers is a partner with 
Holland & Knight LLP, practicing in 
the firm’s Tallahassee office.

Gigi Rollini is an appellate and 
administrative lawyer with Messer 
Caparello, P.A., in Tallahassee, 
Florida.
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