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Governor’s Rules Freeze: Supreme
Court Says Legislative Power
Trumps “Supreme Executive Power”

by Lawrence E. Sellers, Jr.

On August 16, 2011, the Florida
Supreme Court issued an opinion
holding that Governor Rick Scott
“impermissibly suspended agency
rulemaking to the extent that Execu-
tive Orders 11-01 and 11-72 include
a requirement that the Office of Fis-
cal Accountability and Regulatory
Reform (OFARR) must first permit
an agency to engage in the rulemak-

ing which has been delegated by the
Florida Legislature.” Two justices dis-
sented, arguing that Governor Scott
was completely within his authority
as the chief administrative officer in
issuing Executive Order 11-72.

The Executive Orders and the
Legal Challenge.
One of Governor Scott’s first official

Chair’s Column

by Allen R. Grossman

As I assume leadership of the
Administrative Law Section of The
Florida Bar, I must take a moment
to acknowledge and thank several
individuals who have contributed
significantly to the good and wel-
fare of the Section and its more than
1200 members. First, I would like to
recognize and thank Cathy Sellers
who has dedicated significant effort
to the betterment of the Section for
many years. Her dedication and de-
votion to the Section were repeatedly
displayed during the past year in
her outstanding service as the Chair
of the Administrative Law Section.
At the same time that Cathy com-

pleted her term as Section Chair,
two other individuals also completed
extended terms on the Section’s Ex-
ecutive Council. Both William “Bill”
Williams and Andrew “Andy” Bertron
decided, after long and distinguished
years of service, during which each
accepted the responsibility of serving
as Section Chair and then returned
to extended service as active and reli-
able members of the Section’s Execu-
tive Council, to step aside and allow
newer members to move up and take
their places in the leadership of the
Section. The leadership and expertise
exhibited by these three individuals
have been consistent and stellar for

acts was to issue an executive order
suspending (some called it “freezing”)
all rulemaking by agencies under
his direction and prohibiting agen-
cies from promulgating rules unless
they obtained prior approval from the
newly created OFARR. This executive
order prompted a legal challenge
from Rosalie Whiley, a blind wom-
an, who asked the Florida Supreme

See “Governor’s Rules Freeze” page 14

so many years and I hope and expect
that they will each continue to con-
tribute to the continued growth and

See “Chair’s Column,” next page
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productivity of the Section as we turn
to the next page and move forward.
The current environment in Flor-
ida has created a sea of unrest in
the usually rather placid waters in
which administrative law practitio-
ners have historically plied our trade.
The recently concluded legislative
session directed significant attention
to administrative law issues and the
issues were so robust and volatile
that the proverbial dust is still set-
tling. The new Governor has shown
a determination to change the exist-
ing norms and practices involved in
exercising the duties of state govern-
ment. His broad and somewhat ex-
treme reconfiguring of state govern-
ment processes has been intended to
alter the fundamental and historic
premises of government action and
has created new realities requiring
intervention by the Courts to protect
the integrity of the distinct branches
of government and the constitutional
exercise of authority on behalf of the
citizens of Florida. This Governor
has indicated that he intends to take
further steps to change the manner
in which state government operates

and such steps are very likely to have
a dramatic impact on how the admin-
istrative process in Florida works.

It appears that we are entering
into one of those periodic moments
in time when it is quite likely that
we will be able to look back and rec-
ognize that we experienced a pivotal
instance influencing the course of our
state’s future and the future of the
body of law that is so integral to our
practice as administrative lawyers
in Florida. It is my hope that we can
position our Section to continue to
be a conduit of administrative law
expertise to those who are going to
play a significant role in determining
the direction and course of Florida’s
progress. Obviously, the ability to
share such expertise depends com-
pletely on the depth and breadth of
the expertise of the Section’s mem-
bership. I hope that you will consider
either joining the Section if you are
not currently a member or, if you are
already a member, increasing your
participation in the activities and
programs the Section offers. We are
always in need of the new person-
alities and the new energy that will
contribute to the consistent success of
our continuing education programs,
law school outreach programs, legis-
lative endeavors, efforts to advise and

consult on substantive legislative and
legal issues, and even the leadership
and administration of the Section.

Please take the time to visit the
Section’s website and take a look at
what the Section has been doing. I am
sure that if you choose to make the
commitment to actively participate
in the programs and activities spon-
sored by the Administrative Law Sec-
tion, you will discover and experience
the significant benefits that such par-
ticipation can bring. We are always
looking to embrace new members and
new ideas and I have no doubt that
your participation will contribute
significantly to the enhancement of
our mission and goals.

Here is to a good year and an active
year for the Administrative Law Sec-
tion of The Florida Bar and all of our
members. Come join us as we strive
to raise awareness of the principles
and issues inherent in the practice of
administrative law; strive to contrib-
ute to the professional enhancement
of all those who practice in our field;
and strive to make sure that those in
authority make Florida a better place
for all of its citizens. I look forward to
seeing you during the year and hear-
ing from you if there is anything that
you believe the Section can or should
be doing.

Managing your day to day expenses can be challenging when you own your own firm.
The Florida Bar, in conjunction with Bank of America, is offering loyal members a business
credit card to help manage those expenses. The Florida Bar Business Credit Card with
WorldPoints® Rewards gives you the reassurance of knowing that whenever you need to
make a purchase for your business you have the flexibility to do so. You can even get a card
for each member of your team, if you’d like, at no extra charge.

Florida
Bar
Master
Card

Whether you are purchasing supplies for the office or tickets for a business trip, the
WorldPoints Business Credit Card gives you the ease of tracking all purchases. You will receive
monthly statements in the mail, and you can go online to run reports as well and
download your transactions right into your financial management software such as

Quicken or QuickBooks. Bank of America also has specialized representatives to
assist you 24 hours a day 7 days a week with your account.
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What Does an Agency Do with a
Rule That is Both Unrepealable
and Invalid? One Case’s Solution
to This Vexing Problem

by Richard J. Shoop

The case of Broward Children’s
Center, Inc. v. Plantation Nursing
and Rehabilitation Center, 66 So. 3d
1063 (Fla. 1st DCA 2011)!, concerns
an interesting scenario whereby an
agency confronted with a challenge
to a rule that it believed was invalid
yet was unable to repeal conceded
the rule’s invalidity. A third party
then attempted to intervene in the
rule challenge only to find itself
alone in defending the validity of
the rule. This article will give some
background information on the case
and subsequent appeal along with
discussing the implications of the
opinion and whether there could be
other avenues for achieving the same
result.

Background

Plantation Nursing and Reha-
bilitation Center (“Plantation”) is
a 152-bed nursing home located in
Broward County, Florida.? Plantation
was looking to expand its pediatric
program but was unable to do so
because of the limitations found in
Rule 59A-4.1295(7)(e), Florida Ad-
ministrative Code (“the rule”), which
states:

(7) For those nursing facilities who
admit children age 0 through 15
years of age the following standards
apply in addition to those above and
throughout Chapter 59A-4, F.A.C.
sk osk ok

(e) The facility shall be equipped
and staffed to accommodate no
more than sixty (60) children at
any given time, of which there shall
be no more than 40 children of ages
0 through 15 at any given time, nor
more than 40 children of ages 16
through 20 at any given time.

Plantation first tried to obtain a waiv-
er of the rule by filing a petition for
waiver with the Agency for Health
Care Administration (AHCA), but
AHCA denied the petition.? Next, it
filed a Petition for Determination
of Invalidity of Existing Rule (“Rule
Challenge Petition”) with the Di-
vision of Administrative Hearings
(DOAH).

In the Rule Challenge Petition,
Plantation alleged the rule was in-
valid because: 1) the agency exceeded
its grant of rulemaking authority; 2)
the rule enlarged, modified or contra-
vened the law it implemented; and 3)
the rule was arbitrary or capricious.*
AHCA declined to defend the rule.
Instead, it filed a response to the Rule
Challenge Petition stating it agreed
there was no statutory authority for
the bed cap in the rule and, therefore,
the rule was invalid.® AHCA, how-
ever, objected to Plantation’s request
for attorney’s fees and costs because
it had acted in good faith.® The day
after AHCA filed its response, Planta-
tion filed a Motion for Summary Final
Order in which it requested that the
administrative law judge (“ALJ”) en-
ter a summary final order concluding
the rule was an invalid exercise of
delegated legislative authority based
upon AHCA'’s response to its Rule
Challenge Petition.” Plantation also
agreed to waive its right to attorney’s
fees and costs.® It appeared at that
point that the case would quickly be
resolved.

However, one day after Plantation
filed its Motion for Summary Final
Order, Broward Children’s Center,
Inc. (“BCC”) filed a Petition for Leave
to Intervene in the rule challenge. In
the Petition for Leave to Intervene,
BCC alleged that it had standing to

intervene in the matter because it
was “the only free standing skilled
nursing facility for children requir-
ing sophisticated medical treatment
in the Southeast United States” and
would be “immediately and substan-
tially affected if Plantation’s chal-
lenge [was] successful.™ It defended
the validity of the rule by stating that
“[i]t is entirely reasonable, appropri-
ate and within the Agency’s delegated
legislative authority to place a limit
on the size of a skilled nursing facility,
or unit of a facility, where children re-
side for skilled nursing home care.”*?
As evidenced by its Petition for Leave
to Intervene, BCC’s primary motive
was financial. Indeed, a victory by
Plantation would place BCC—a much
smaller, specialty facility—in direct
competition with Plantation for pa-
tients. But, was financial harm alone
enough for BCC to establish stand-
ing? And, if so, could BCC defend the
validity of the rule by itself when both
AHCA and Plantation had agreed
that it was invalid?

AHCA and Plantation argued
that the answer to the first ques-
tion was “no.” As Plantation pointed
out in its Motion to Dismiss, BCC’s
alleged injury was speculative and
conjectural at best.!! Furthermore,
because BCC’s desire to intervene
in the proceeding was based solely
on protecting its market share, BCC
did not have standing to intervene in
the matter.”>? AHCA and Plantation,
however, did not specifically address
the second question in their motions
to dismiss. BCC responded to the
motions by asserting that economic
interests were sufficient to establish
standing to intervene and again de-
fended the validity of the rule.’?

The ALJ entered a Summary Final

continued...
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Order, agreeing with both AHCA and
Plantation that the rule was invalid.
In doing so, the ALJ noted that

[t]his case is in an unusual, if not
unique, procedural posture. That is,
[AHCA] agrees with [Plantation]
that the challenged Rule is invalid,
and asserts that it has been trying
to repeal this Rule. [BCC] seeks to
intervene into this case to defend
the validity of the Rule. However, it
finds itself with no party with which
to align, as neither party believes
the Rule is valid.!

First, the ALJ addressed the issue
of the rule’s validity by concluding
that the statute the rule claimed to
implement did not contain any lan-
guage setting a bed limit for pediat-
ric patients in a particular facility.!s
Thus, the rule exceeded AHCA’s spe-
cific grant of rulemaking authority.®
Then, the ALJ turned to the issue of
intervention, stating that “[a] funda-
mental characteristic of intervention
is that it is subordinate to and in rec-
ognition of the propriety of the main
proceeding.”” Because neither AHCA
nor Plantation was defending the va-
lidity of the rule, the ALJ concluded
that it could not grant BCC’s request
for intervention without inappropri-
ately elevating BCC to the status of
a principal party to the litigation.!®
The ALJ based her ruling, in part,
on the case of Humana of Florida,
Inc. v. Department of Health and Re-
habilitative Services, 500 So. 2d 186
(Fla. 1st DCA 1986). In Humana, a
party had filed a petition for formal
hearing to contest the Department of
Health and Rehabilitative Services’
(HRS) preliminary approval of a cer-
tificate of need application.!®* Humana
filed a petition to intervene in the
proceeding, which was granted by
the hearing officer.?’ Thereafter, the
party that had filed the petition for
formal hearing voluntarily dismissed
the petition and the hearing officer
closed the case at DOAH.?! HRS then
entered a final order concluding that
the party had an absolute right to
dismiss its petition for hearing, and

such dismissal effectively ended the
proceeding.?? In affirming HRS’ final
order, the First District Court of Ap-
peal held that Humana had joined
the proceeding subject to the original
petitioner’s action, and that, when the
petitioner had dismissed its petition,
there was no longer a valid proceed-
ing in which Humana could partici-
pate.?? According to the court, “[t]o
hold otherwise would be to vest in the
intervenor greater status than the
original petitioner.”?* BCC disagreed
with the ALJ’s ruling in the summary
final order and appealed to the First
District Court of Appeal.

The First District Court of Appeal
affirmed the ALJ’s summary final or-
der. It concluded that “[t]he ALJ cor-
rectly reasoned that intervention was
inappropriate in this case because
Appellant, who wished to defend the
rule’s validity and who could not be
aligned with either party, would be
improperly elevated to the status of
a principal party if intervention were
permitted.”? The court reasoned that
“[ilntervention is a dependent remedy
in the sense that an intervenor may
not inject a new issue into a case, and
the rights of an intervenor are condi-
tional in that they exist only as long
as the litigation continues between
the parties.”?® Thus, because both
AHCA and Plantation had agreed the
rule was invalid, the “litigation” had
ended and BCC’s defense of the rule’s
validity was a “new issue.” If BCC
had been granted leave to intervene
it would be a “principal party” to the
case at that point. The court also
noted that AHCA “is afforded wide
discretion in interpreting a statute
which it is given the power and duty
to administer,” and that the ALJ “was
mindful of this discretion when ruling
that the rule was invalid.”?” Thus, ac-
cording to the court, the ALJ properly
denied BCC’s Petition for Leave to In-
tervene under the facts of the case.?

Is an Agency’s Concession that
a Rule is Invalid a Violation of
Chapter 120?

While the Plantation case decided
the issue of whether BCC had stand-
ing to intervene, the decision raises
an additional question that was not
addressed: Does an agency violate
section 120.54, Florida Statutes, by
agreeing that a rule is invalid? After

all, section 120.54(3)(a), Florida Stat-
utes, mandates that:

Prior to the adoption, amendment,
or repeal of any rule other than an
emergency rule, an agency, upon
approval of the agency head, shall
give notice of its intended action,
setting forth a short, plain explana-
tion of the purpose and effect of the
proposed action; the full text of the
proposed rule or amendment and a
summary thereof; a reference to the
grant of rulemaking authority pur-
suant to which the rule is adopted;
and a reference to the section or
subsection of the Florida Statutes
or the Laws of Florida being imple-
mented or interpreted.

(Emphasis added). Indeed, BCC im-
plied in its pleadings that AHCA vio-
lated Chapter 120, Florida Statutes,
and thus engaged in a “backdoor rule
repeal” during its appeal.

While the court’s opinion does not
directly address this question, it does
make pointed mention of the fact that
AHCA had made two unsuccessful at-
tempts to repeal the rule previously
(note: it is not clear why AHCA was
unsuccessful in its attempted repeal
or what AHCA’s reasons were for
attempting the repeal). Perhaps the
court thought the fact that AHCA
first tried to repeal the rule, coupled
with the fact that the ALJ found the
rule to be invalid, weighed heavily
against this case being a “backdoor
rule repeal.” Or perhaps, the court
concluded that, as a practical matter,
an agency cannot be made to defend a
rule it believes is invalid regardless of
the requirements of section 120.54(3).

In theory, the “backdoor rule re-
peal” scenario could happen. An
agency could find a “straw man” to
challenge the validity of a rule it
wished to repeal and then not oppose
a motion for summary final order.
Presuming the motion raises an ad-
equate basis for invalidation, the ALJ
could enter a summary final order
granting the motion and rendering
the rule invalid. Voila! The rule is
eliminated in a much shorter period
of time than it would take to pursue a
repeal of the rule under Chapter 120,
Florida Statutes. In this way, agen-
cies could effectively circumvent the
procedures set forth in section 120.54,
Florida Statutes.
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There are, however, some major
flaws with this theoretical scenario.
First, there are likely only a few exist-
ing rules that are both unrepealable
using the process set forth in section
120.54, Florida Statutes, and invalid.
Second, an agency would have to
locate a “straw man” with standing
to challenge the validity of the rule.
Depending on the rule, the pool of
“straw man” applicants available
could be quite shallow. (Note that, in
Plantation, AHCA did not go looking
for a “straw man.” Plantation initi-
ated the proceeding on its own. AHCA
merely conceded the invalidity of the
rule once the proceeding had begun
instead of defending it.) Finally, and
perhaps most importantly, it is an
ALJ who makes the final determi-
nation on a rule’s validity, even if
there were such collaboration by the
parties.

The Plantation case also raises
some speculation as to whether there
might be other avenues for dealing
with unrepealable rules that are also
invalid. Could an agency not simply
petition a circuit court for a declara-
tory judgment finding that a rule is
invalid? Or, could a party seek a de-
claratory statement from an agency,
and that agency issue a declaratory
statement interpreting the rule to
be invalid as it applies to the party’s
particular circumstances? Both of
these avenues would also appear to
be plausible solutions to the problem.

Conclusion

The court in Plantation realized
that AHCA was confronted with an
untenable situation and acted in good
faith by conceding the invalidity of
the rule. It determined that the ALJ
was correct in finding that the rule
was invalid, and that BCC did not
have standing to intervene in the
matter because it would have been
improperly elevated to the status of
a principal party left to defend the
validity of the rule by itself. Other
agencies might wish to act accord-
ingly when confronted with a similar
scenario, provided that they have
first attempted a proper repeal un-
der Chapter 120, Florida Statutes.
The Plantation case also gives rise to
speculation as to whether there could
be other possible scenarios under
which an unrepealable, yet invalid,

rule could be eliminated. It will be
interesting to see if a similar scenario
occurs in the future, especially given
the recent increased focus on rules in
Florida.
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JUSTICE specialty license plate,
anauthorized Florida automohile
license plate.

* Generates tax-deductible
contributions to provide legal
assistance to needy Florida
children. The $25 donation for
each plate will go to The Florida
Bar Foundation, a §501(c)(3)
public charity. The Foundation will
grant 100% of the funds to provide
legal assistance to needy children.

¢ Grants to local legal aid
organizations to provide direci@
legal assistance to needy
children will be the priority.
Additionally, the funds can be
used, for example, to train pro
bono lawyers to represent needy
children, or work with the courts
and other groups on ways the
courts and broader justice system
can better serve the legal needs
of children.
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of your local tag office from the
Florida Department of Highway
Safety and Motor Vehicles.
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Section Budget/Financial Operations

2010-2011 Budget 2010-2011 Actual 2011-2012 Budget
REVENUE
Dues 28,750 27,112 28,750
Affiliate Dues 425 400 500
Dues Retained by Bar (20,465) (19,973) (20,525)
Administrative Fee Adjustment 0 0 0
CLE Courses 7,000 2,647 7,000
Section Differential 2,500 3,157 2,500
Section Service Programs 2,500 1,600 2,500
Investment Allocation 9,431 23,741 10,418
Miscellaneous 0 0 0
TOTAL REVENUE 30,141 38,684 31,143
EXPENSE
Staff Travel 1,291 215 1,411
Internet Charges 408 417 420
Postage 100 69 220
Printing 150 1 150
Officer Expense 500 0 500
Newsletter 6,500 4,515 6,500
Membership 500 0 500
Supplies 50 19 50
Photocopying 125 43 125
Officer Travel 1,500 650 1,500
Meeting Travel 3,000 0 3,000
CLE Speaker Expense 100 0 100
Committees 500 37 500
Council Meetings 600 236 600
Bar Annual Meeting 2,100 1,573 2,200
Section Service Programs 500 460 500
Retreat 3,000 0 3,000
Public Utilities 500 0 500
Awards 600 863 600
Writing Contest/Law School Liaison 3,000 0 3,000
Website 1,000 1,692 1,000
Legislative Consultant 5,000 5,000 5,000
Council of Sections 300 300 300
Misc. 100 0 100
Operating Reserve 3,421 0 3,450
TFB Support Services 2,788 2,828 2,800
CreditCard Fees 0 28 30
TOTAL EXPENSE 37,633 18,946 38,056
BEGINNING FUND BALANCE 188,616 211,462 208,362
PLUS REVENUE 30,141 38,684 31,143
LESS EXPENSE (37,633) (18,946) (38,056)
ENDING FUND BALANCE 181,124 231,200 201,449

SECTION REIMBURSEMENT POLICIES:

General: All travel and office expense payments are in accordance with Standing Board Policy 5.61.

Travel expenses for other than members of Bar staff may be made if in accordance with SBP 5.61(e)(5)(a)-(i) or
5.61(e)(6) which is available from Bar headquarters upon request.
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APPELLATE CASE NOTES

Adjudicatory Proceedings

Diaz v. Agency for Healthcare Admin-
istration, 65 So. 3d 78 (Fla. 3d DCA
2011) (Opinion filed June 15, 2011)

Diaz operated two group homes for
persons with severe developmental
disabilities. As such, she was licensed
by the Agency for Healthcare Admin-
istration (“AHCA”) and had entered
into a contract with the Agency for
Persons with Disabilities (“APD”). In
June 2010, approximately a month
before the contract with APD was to
expire, APD terminated the contract
as a result of a number of disputes
between Diaz and inspectors for APD.
Subsequently, AHCA notified Diaz
that her Medicaid provider number
was being terminated as a result of
the termination of the contract. Diaz
filed petitions for hearing with both
agencies under the Administrative
Procedure Act. Both AHCA and APD
dismissed the petitions with preju-
dice on the grounds that the contract
allowed APD to voluntarily terminate
the contract and that circuit court
was the appropriate forum to resolve
a contractual dispute.

The court affirmed. It noted that
the contract between Diaz and APD
specifically provided for voluntary
termination by either party without
cause upon 30 days notice. The court
found no contractual or statutory
provision calling for the dispute to
be resolved outside circuit court. In
addition, the court held that Diaz’
substantial interests were not af-
fected by the decision to terminate
the contract under the voluntary
termination provision as the stat-
ute provided that qualified providers
were not entitled to enrollment in a
Medicaid provider network.

Licensing

Alliance Nursing Care, Inc. v. Agency
for Healthcare Administration, 64 So.
3d 742 (Fla. 3d DCA 2011) (Opinion
filed June 29, 2011)

by Mary F. Smallwood

In May 2009, the Agency for Health-
care Administration (‘“AHCA”) issued
an administrative complaint alleg-
ing a violation by Alliance Nursing
Care, a licensed home health agency,
for failure to provide a service for a
period of 60 days. Alliance waived its
right to a hearing and consented to
the entry of a final order imposing a
$1000 penalty. During the 2009 legis-
lative session, the Legislature adopt-
ed amendments to section 400.471,
Fla. Stat., providing that AHCA deny
an application for license renewal if
the applicant has been administra-
tively sanctioned by AHCA within the
preceding 24 months. AHCA subse-
quently denied Alliance’s application
for renewal of its license on the basis
of the amended statute.

Alliance sought an informal hear-
ing, arguing that the statute was
substantive in nature and should
not have been applied retroactively.
AHCA adopted the informal hearing
officer’s recommendation of denial,
concluding that the application of the
statute was not retroactive.

On appeal, the court affirmed. It
agreed with AHCA that the statute
had not been applied to a license that
was in effect at the time the statute
was adopted. Instead, it was applied
prospectively to an application for re-
newal of a license. The court declined
to address Alliance’s argument that
the issuance of the license had created
a vested right which was impaired by
denial of the application for renewal.

Mendelsohn v. Department of Health,
36 Fla. L. Weekly 1934, 2011 WL
3837280 (Fla. 1st DCA 2011) (Opin-
ion filed August 31, 2011)

Dr. Medelsohn pled nolo conten-
dere in federal court to violating
18 U.S.C. § 371. The Department of
Health then issued an emergency
final order suspending his license to
practice medicine pursuant to section
456.074(1), Fla. Stat., which requires
the Department to issue an emer-
gency order of suspension when a

licensee enters a plea of nolo for any
violation of “18 U.S.C. s. 669, ss. 258-
287,s.371,s.1001,s. 1035, s. 1343, s.
1347, s. 1349, or s. 1518 or 42 U.S.C.
ss. 1320a-7b, relating to the Medicaid
program.” Mendelsohn appealed, ar-
guing that his plea did not relate to
the Medicaid program.

On appeal, the Department argued
that the limitation as to the Medic-
aid program applied only to the last
statutory provision, not to 18 U.S.C.
§ 371.The court reversed the order. It
held that a modifying phrase applies
to all preceding items in a series un-
less there is no comma between the
last item and the modifying phrase.

Rulemaking

Whiley v. Scott, 36 Fla. L. Weekly 451,
2011 WL 3568804 (Fla. 2011) (Opin-
ion filed August 16, 2011)

Whiley, a blind recipient of food
stamps, challenged the validity of two
Executive Orders, 11-01 and 11-72,
issued by Governor Rick Scott. The
first order established the Office of
Fiscal Accountability and Regulatory
Reform (“OFARR”) in the Governor’s
Office. Executive Order 11-01 also
provided that all agencies under the
direction of the Governor immedi-
ately suspend rulemaking activities
and that no rule development occur
except at the direction of OFARR.
It further directed the Secretary of
State to refrain from publishing any
notice of agency rulemaking except
at OFARR’s direction. That order was
subsequently amended by Executive
Order 11-72 which eliminated the
language regarding suspension of
rulemaking and the limitation on
the Secretary of State’s publication
of notice but provided that no agency
under the Governor’s direction could
submit a rulemaking notice for pub-
lication without OFARR’s approval.
Whiley argued that the executive
orders were a violation of separa-
tion of powers under the Florida
Constitution.

continued...
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The Florida Supreme Court exer-
cised original jurisdiction in consider-
ing the petition for a writ of quo war-
ranto, concluding that the case raised
serious constitutional issues regarding
the respective authority of the Gover-
nor and the Legislature with respect
to rulemaking proceedings under the
Administrative Procedure Act.

The majority of the Court held that
the Legislature has the sole right to
delegate rulemaking authority to
agencies and the provisions of the
two executive orders that effectively
suspended rulemaking by Governor-
directed agencies unconstitutionally
encroached on that authority. The
Court rejected the Governor’s argu-
ments that the second executive order
corrected any problems with the first
order by removing the reference to
suspension of rulemaking. Instead,
it concluded that the effect of the two
orders was the same.

The Court also rejected the Gover-
nor’s argument that he had author-
ity under Art. IV § 1(a) and §6, Fla.
Const., as the supreme executive offi-
cer of the State with direct supervisory
power over executive branch agencies
to establish OFARR and regulate the
rulemaking activities of such agencies.

Broward Children’s Center, Inc. v. Plan-
tation Nursing and Rehabilitation

Center, 66 So. 3d 1063 (Fla. 1st DCA
2011) (Opinion filed August 4, 2011)

Plantation Nursing and Reha-
bilitation Center (“Plantation”) filed
a petition challenging a rule of the
Agency for Health Care Administra-
tion (“AHCA”). Before the Division
of Administrative Hearings, AHCA
agreed with Plantation that the rule
was invalid. Broward Children’s Cen-
ter had filed a petition to intervene
in an attempt to support the validity
of the rule. The administrative law
judge, however, dismissed the peti-
tion on the grounds that Broward, as
an intervenor, was not aligned with
either of the principal parties.

On appeal, the court affirmed. It
held that the rights of intervenors
are subordinate to those of the prin-
cipal parties and conditional as they
exist only so long as the litigation
between the parties continues.

St. Johns River Water Management
District v. Molica, 36 Fla. L. Weekly
1839,2011 WL 3627412 (Fla. 5th DCA
2011) (Opinion filed August 19, 2011)

St. Johns River Water Manage-
ment District (the “District”) filed
an administrative complaint against
the Molicas alleging that they had
constructed a stormwater manage-
ment system partially or wholly
over a wetland without obtaining
a permit. The Molicas requested
a formal administrative hearing;
however, prior to the hearing, they
filed a complaint in circuit court
seeking a declaratory judgment and
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temporary injunction to prevent the
administrative action from proceed-
ing. The circuit court issued an order
holding that the Molicas’ activities
did not constitute the construction of
a stormwater management system,
or, alternatively, that if a system ex-
isted on the property, it was a closed
system.

On appeal, the court reversed. The
court determined that the District
had authority to require a permit for
the activities conducted by the Moli-
cas. In a footnote to its opinion, the
court noted that the determination
of whether a permit was required
should have been decided in a sec-
tion 120.56, Fla. Stat., proceeding
instead of circuit court. However,
the issue of exhaustion of adminis-
trative remedies was not raised by
the District before the circuit court;
and the court concluded that the
claim could arguably be brought in
circuit court under the exemption
for actions taken without colorable
statutory authority.

Mary F. Smallwood is a partner
with the firm of GrayRobinson, P.A.
in its Tallahassee office. She is Past
Chair of the Administrative Law
Section and a Past Chair of the En-
vironmental and Land Use Law Sec-
tion of The Florida Bar. She prac-
tices in the areas of environmental,
land use, and administrative law.
Comments and questions may be
submitted to mary.smallwood@gray-
robinson.com.

Moving?
Need to update
your address?

The Florida Bar’s website
(www.FLORIDABAR.org)
offers members the abil-
ity to update their address
and/or other member
informatoin. The online
form can be found on the
web site under “Member
Profile.”
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DOAH Appoints Six New
Administrative Law Judges

The Division of Administrative
Hearings is proud to announce the
appointment of the following new ad-
ministrative law judges, all of whom
began their service prior to July 15,
2011:

Linzie F. Bogan graduated from
Morehouse College with a business
degree and from the University of
Georgia College of Law. After a pri-
vate law practice in Georgia where
he served as assistant school board
attorney in Savannah and special
assistant to the Georgia Attorney
General, he joined the Florida At-
torney General’s Office defending
state agencies in complex matters in
circuit court. He also spent two years
as advocate for the Florida Commis-
sion on Ethics from within the AG’s
Office. Linzie has spent the last three
years as Associate General Counsel/
Director of Labor Relations at Florida
A&M University handling a variety
of compliance issues, matters before
DOAH, and serving as chief hearing
officer at the university.

F. Scott Boyd received his under-
graduate, masters, and law degrees
from Florida State University where
he achieved top honors (Order of the
Coif). He also received a Master of
Science Degree in Strategic Intelli-
gence from the Defense Intelligence
College. Scott served in the United
States Air Force in active and reserve
duty, retiring with the rank of Colo-
nel. For more than 25 years, including
the last eight as Director, Scott has
been with the Joint Administrative
Procedures Committee and has been
responsible for the review and com-
ment on over 5,000 rules promulgated
by state agencies. He has been active
in the Florida Bar, serving as Chair of
the Certification Committee for State
and Federal Government and Admin-
istrative Practice (SFGAP) and is
board certified in that area. He has
chaired the Pat Dore Administrative
Law Conference, has written schol-

arly articles on administrative law,
and is a frequent lecturer on the topic.

E. Gary Early received his under-
graduate and law degrees from Flor-
ida State University. He spent the
first 10 years of his career with the
Florida Department of Environmen-
tal Regulation involved in a wide
variety of matters, including rule-
making, procurement, permitting,
petroleum storage tanks, and hazard-
ous waste. He spent the next 10 years
with Akerman, Senterfitt handling
complex environmental matters for
clients such as the Southwest Florida
Water Management District, as well
a wide variety of matters for private
and public sector clients in the state
agency realm. He is AV rated by the
Martindale-Hubbell legal publica-
tion. When he joined Messer, Capa-
rello & Self in 2001, Gary continued
his representation of private clients
and as special counsel for the De-
partments of Health and Financial
Services, and has handled matters
in all Florida courts, DOAH, and be-
fore the Governor and Cabinet. He
is board certified in SFGAP by The
Florida Bar.

Lynne A. Quimby-Pennock gradu-
ated from Queens College in North
Carolina with a degree in history.
She received her J.D. at the Walter
F. George School of Law in Macon,
Georgia. Lynne has worked primar-
ily for the State of Florida with suc-
cessful stints at the Departments of
Business and Professional Regula-
tion (and its predecessors DPR and
DBR) and Health, Office of the Public
Counsel, the Office of the Attorney
General, the Florida Elections Com-
mission, and, most recently, the Of-
fice of Financial Regulation. She has
prosecuted cases before the major
health professional boards, complex
matters in state and federal court in-
volving financial institutions, before
DOAH, and the Public Employees Re-
lations Commission. Lynne has been

active in the Florida Bar, the Florida
Government Bar Association (Past
President), the Tallahassee Women

Lawyers, Teen Court, and her church.
She is board certified in SFGAP.

Cathy M. Sellers graduated from the
University of Florida with a degree in
biology and a Master of Education in
Science Education. After serving as
a high school science teacher in Fer-
nandina Beach and Plant City, Cathy
entered the Florida State University
College of Law, graduating with High
Honors (Order of the Coif). Since
1988, she has worked in the private
sector as a partner at Steel, Hector
& Davis; Moyle Flanigan; and, most
recently, at Broad & Cassel. She has
represented clients in a broad ad-
ministrative law practice, including
environmental and land use mat-
ters, rulemaking and regulatory per-
mitting, and cases involving numer-
ous agencies such as AHCA, DBPR,
FHFC, FDOT and DOS. Cathy is the
immediate past Chair of the Admin-
istrative Law Section of the Florida
Bar, serves on the SFGAP Certifica-
tion Committee, and has served on
the Executive Council of the Environ-
mental and Land Use Section. She is
board certified in SFGAP and is AV
rated by Martindale-Hubbell. She
recently authored the “Overview of
the Florida Administrative Procedure
Act” in the 9th Edition of the Florida
Bar APA Manual. Since 1999, Cathy
has served as an adjunct professor
at the University of Florida’s Levin
College of Law teaching Florida Ad-
ministrative Law.

Jessica E. Varn received her B.A.
in English from the University of
Puget Sound, and her J.D. from the
Florida State University College
of Law where she served as Presi-
dent of the Moot Court Team and
earned numerous honors for oral
advocacy. She began her career as
an attorney with the McConnaugh-
hay, Roland firm handling workers’

continued...
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compensation defense litigation and
appeals. She then clerked for Judge
Anne Cawthon Booth at the First
DCA before reentering private prac-
tice handling workers’ compensation
appeals while teaching legal writing
and Spanish for Lawyers at the FSU

College of Law. In 2002, Jessica was
appointed by Governor Jeb Bush
as one of the three quasi-judicial
commissioners at the Public Em-
ployees Relations Commission. In
that capacity, she conducts hearings
concerning collective bargaining is-
sues, unfair labor practices, age dis-
crimination appeals, whistle blower
act appeals, and monitors the state
career service system. She issues fi-
nal orders based upon recommended

orders received from hearing officers
and holds oral arguments. Jessica
has been extremely involved in pro-
fessional and community activities;
lecturing frequently to student and
professional organizations. She was
involved for many years with a mi-
grant farmworker outreach program,
public school activities and mentor-
ing, and has served as a Spanish lan-
guage interpreter in Federal Court
proceedings.

PROVE YOU’RE

AN EXPERT

Are you ready for the challenge?

Board Certification Applications Must Be
Postmarked by October 31 for These Specialties

City, County and Local Government Law

Health Law

State and Federal Government K
and Administrative Practice Z
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&
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Board certified lawyers are legal experts
dedicated to professional excellence.

Forms and more information online

FloridaBar.org/certification
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CLE

8:00 a.m. —8:25 a.m.
Late Registration

8:25 a.m. - 8:30 a.m.
Opening Remarks
Francine M. Ffolkes, Department of Environmental Protection

8:30 a.m. - 9:20 a.m.

Welcome to DOAH eALJ!

Susan T. Brown, Chief Information Officer, Division of
Administrative Hearings

Claudia Llado, Clerk, Division of Administrative Hearings

9:20 a.m. —10:00 a.m.
Evidentiary Issues in Administrative Proceedings
Amy W. Schrader, GrayRobinson, P.A.

10:00 a.m. — 10:20 a.m.
Break

10:20 a.m. - 11:10 a.m.
Expert Witnesses: Selection, Preparation, and Examination
Stephanie A. Daniel, Office of the Attorney General

11:10 a.m. - 11:50 a.m.

Preserving Issues for Appeal

Garnett W. Chisenhall, Jr., Department of Business and
Professional Regulation

One Location: October 21, 2011

Florida Division of Administrative Hearings ¢ 1230 Apalachee Parkway
Tallahassee, FL 32399-0001 ¢ 850-488-9675

ADMINISTRATIVE LAW SECTION

Allen R. Grossman, Tallahassee — Chair
F. Scott Boyd, Tallahassee — Chair-elect
Bruce D. Lamb, Tampa — CLE Chair

ENVIRONMENTAL & LAND USE LAW SECTION

Martha M. Collins, Tampa — Chair
Erin L. Deady, West Palm Beach — Chair-elect
Tara W. Duhy, West Palm Beach — CLE Chair

CLE COMMITTEE

Candace S. Preston, Wauchula, Chair
Terry L. Hill, Director, Programs Division

The Florida Bar Continuing Legal Education Committee, the
Administrative Law Section and the Environmental & Land Use Law Section

Practice Before D.O.A.H.

COURSE CLASSIFICATION: INTERMEDIATE LEVEL

Course No. 1295R

11:50 a.m. - 1:15 p.m.
Lunch (on your own)

1:15 p.m. = 3:30 p.m.

Mock Administrative Hearing: License Discipline Issue

ALJ: Hon. John D.C. Newton, Il, Division of Administrative
Hearings

Moderator: Francine M. Ffolkes, Department of Environmental
Protection

Agency Attorney: Edwin A. Bayo, Grossman Furlow and Bayo, LLC

Agency’s Witness: Warren J. Pearson, Tallahassee

Applicant’s/Licensee’s Attorney: Mary Ellen Clark, Office of the
Attorney General

Applicant’s Witness: Daniel E. Nordby, Department of State

3:30 p.m. —3:45 p.m.
Break

3:45 p.m. - 5:00 p.m.

Practice Pointers and Ethical Considerations Q&A with the
DOAH ALJs

Hon. John D.C. Newton, Il

Hon. Bram D.E. Canter

Hon. June C. McKinney

CLE CREDITS

CLER PROGRAM
(Max. Credit: 8.0 hours)

General: 8.0 hours
Ethics: 1.0 hour

CERTIFICATION PROGRAM
(Max. Credit: 8.0 hours)

Appellate Practice: .5 hours
City, County & Local Government: 8.0 hours
State & Federal Gov’t & Administrative Practice: 8.0 hours

Seminar credit may be applied to satisfy CLER / Certification require-
ments in the amounts specified above, not to exceed the maximum
credit. See the CLE link at www.floridabar.org for more information.

Prior to your CLER reporting date (located on the mailing label of your
Florida Bar News or available in your CLE record on-line) you will be
sent a Reporting Affidavit if you have not completed your required hours
(must be returned by your CLER reporting date).
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ON-LINE: _ MAIL: FAX:
www.floridabar.org/CLE — | Completed form with check Completed form to 850/561-9413

REFUND POLICY: A $25 service fee applies to all requests for refunds. Requests must be in writing and postmarked no later than two
business days following the live course presentation or receipt of product. Registration fees are non-transferrable, unless transferred
to a colleague registering at the same price paid.

Register me for the “Practice Before D.O.A.H.” Seminar
ONE LOCATION: (315) DIVISION OF ADMINISTRATIVE HEARINGS, TALLAHASSEE (OCTOBER 21, 2011)

TO REGISTER OR ORDER AUDIO CD OR COURSE BOOKS BY MAIL, SEND THIS FORM TO The Florida Bar, Order Entry Department,
651 E. Jefferson Street, Tallahassee, FL 32399-2300 with a check in the appropriate amount payable to The Florida Bar or credit card informa-
tion filled in below. If you have questions, call 850/561-5831. ON-SITE REGISTRATION, ADD $25.00. On-site registration is by check only.

Name Florida Bar #

Address Phone: ( )

City/State/Zip E-mail*

*E-mail address is required to receive electronic course material and will only be used for this order. JMW: Course No. 1295R

ELECTRONIC MATERIALS: Effective July 1, 2010, every CLE course will feature an electronic course book in lieu of a printed book for all
live presentations, live webcasts, webinars, teleseminars, audio CDs and video DVDs. This searchable, downloadable, printable material will be
available via e-mail several days in advance of the live course presentation or thereafter for purchased products. We strongly encourage you to
purchase the book separately if you prefer your material printed but do not want to print it yourself.

REGISTRATION FEE (CHECK ONE):

0 Member of the Administrative Law Section or the Environmental & Land Use Law Section: $145
L Non-section member: $170

O Full-time law college faculty or full-time law student: $85

U Persons attending under the policy of fee waivers: $0

Members of The Florida Bar who are Supreme Court, Federal, DCA, circuit judges, county judges, magistrates, judges of compensation claims, full-time administrative law
judges, and court appointed hearing officers, or full-time legal aid attorneys for programs directly related to their client practice are eligible upon written request and personal
use only, complimentary admission to any live CLE Committee sponsored course. Not applicable to webcast. (We reserve the right to verify employment.)

METHOD OF PAYMENT (CHECK ONE):

U Check enclosed made payable to The Florida Bar
[ Credit Card (Advance registration only. Fax to 850/561-9413.)

O MASTERCARD [ visA [ DISCOVER [O0AMEX Exp.Date: ___ / _ (MO/YR)
Signature:
Name on Card: Billing Zip Code:
Card No.

U Please check here if you have a disability that may require special attention or services. To ensure availability of appropriate
accommodations, attach a general description of your needs. We will contact you for further coordination.

COURSE BOOK — AUDIO CD —ON-LINE — PUBLICATIONS

Private recording of this program is not permitted. Delivery time is 4 to 6 weeks after 10/21/11. TO ORDER AUDIO CD OR COURSE
BOOKS, fill out the order form above, including a street address for delivery. Please add sales tax. Tax exempt entities must pay
the non-section member price. Those eligible for the above mentioned fee waiver may order a complimentary audio CD in lieu of live
attendance upon written request and for personal use only.

Please include sales tax unless ordering party is tax-exempt or a nonresident of Florida. If this order is to be purchased by a tax-exempt organization, the
media must be mailed to that organization and not to a person. Include tax-exempt number beside organization’s name on the order form.

U COURSE BOOK ONLY (1295M) 4 AUDIO CD (1295C)
Cost $60 plus tax (includes Electronic Course Material)
(Certification/CLER credit is not awarded for the purchase of the $145 plus tax (section member)
course book only.) $170 plus tax (non-section member)
TOTAL $ TOTAL $

Related Florida Bar Publications can be found at http://www.lexisnexis.com/flabar/
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CLE Publications from

. % The Florida Bar

1‘%,‘,@9’! Serving the Florida Lawyer

What area of Florida law
do YOU need to know?

Florida Administrative Practice
8th Edition with CD-ROM

We have the information you need! Our Guarentee

30-Day Money Back Guarantee

Examine any publication for a full 30 days after
receipt of the material. Satisfaction is guaranteed or
Florida Bar’s CLE Publications. Most of our titles come with CD-ROMs we will return your payment.

Stay current and on top of your field of practice in Florida with The

containing the complete book texts in accessible and searchable formats,
links to cited cases, even standard, approved forms to be filled out.

Visit our online bookstore to find the titles you need now!

22 ORDER Call 1-800-533-1637

TODAY! or visit WWW.LEXISNEXIS.COM/FLABAR
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GOVERNOR’S RULES FREEZE
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Court to order the Governor to dem-
onstrate the authority to issue such
an order and, if the Court found there
was no authority, to revoke the order.
Ms. Whiley argued that neither the
“supreme executive power” nor the
Governor’s role as the chief admin-
istrative officer allows the Governor
to ignore or displace statutes that
govern rulemaking. She also argued
that both executive orders violate the
rulemaking authority that the Legis-
lature has given exclusively to agency
heads. She summarized the narrow
question presented as: whether the
Governor’s authority under the sepa-
ration of powers authorizes him to
contravene the legislative mandate
in the APA by giving rulemaking
power to OFARR that should, by law,
lie with agency heads? In response,
the Governor asserted that, as the
chief administrative officer, he has
the “supreme executive power” to
direct those agency heads who serve
at his pleasure.!

The Majority Opinion.

A majority of the Court determined
that rulemaking is a derivative of
lawmaking and that the legislative
branch is responsible for the rule-
making function. The majority specif-
ically noted that the Legislature has
delegated certain rulemaking respon-
sibilities to agency heads, such as the
authority to determine whether to
go forward with proposing, amend-
ing, repealing or adopting rules. The
majority concluded that the execu-
tive orders, to the extent each sus-
pends and terminates rulemaking
by precluding publication of notice
and other compliance with the APA
absent prior approval from OFARR-
-contrary to the APA--infringe upon
the rulemaking process and encroach
upon the Legislature’s delegation of
rulemaking power as set forth in the
APA.

The majority also rejected the Gov-
ernor’s argument that the Florida
Constitution’s grant of the supreme
executive power to the Governor au-
thorizes the Governor to suspend,
terminate and control agency rule-
making, contrary to the APA. The

majority concluded that the Legisla-
ture retains the sole right to delegate
rulemaking authority to agencies,
and held that all provisions in both
Executive Orders 11-01 and 11-72
that operate to suspend rulemak-
ing contrary to the APA constitute
an encroachment upon a legislative
function. The Court therefore granted
Ms. Whiley’s petition, but withheld
issuance of the writ of quo warranto,
trusting that any provision in Execu-
tive Order 11-72 suspending agency
compliance with the APA will not be
enforced against an agency until such
time as the Legislature may amend
the APA or otherwise delegate such
rulemaking authority to the Execu-
tive Office of the Governor.?

The Dissenting Opinions.

Chief Justice Canady and Justice
Polston filed dissenting opinions. The
Chief Justice noted that Ms. Whiley
had failed to show any specific action
required by law that was prevented
by the implementation of the execu-
tive orders, and that the majority had
not come to terms with the absence
from Florida law of any restrictions
on the authority of the Governor to
supervise and control policy choic-
es made by subordinate executive
branch officials with respect to rule-
making. He opined that the Gover-
nor’s right to exercise supervision
and control flows from the Florida
Constitution, which vests in the Gov-
ernor the “supreme executive power”
and the power to appoint executive
department heads who serve at the
Governor’s pleasure. He also was of
the view that the majority unjustifi-
ably concluded that the Legislature
had implicitly divested the Governor
of his supervisory power with respect
to executive officials who serve at his
pleasure.

Likewise, Justice Polston found
that the Governor, as the chief admin-
istrative officer charged with faith-
fully executing the law and with man-
aging and ensuring that the agencies
under his control also faithfully exe-
cute the law (including the APA), was
completely within his constitutional
authority in issuing Executive Order
11-72. Following a detailed review of
the rulemaking process established
in the APA, Justice Polston argued
that agency heads may comply with

14

both the APA and the executive order,
and that the record discloses not a
single instance where the executive
order has caused any actual viola-
tion of the rulemaking requirements
in the APA. In addition, he argued
that any actual violation of the APA
should be challenged using the rem-
edies provided by the APA, and not
in an extraordinary writ proceeding
before the Supreme Court. He there-
fore would have denied the petition
for writ of quo warranto.

Some Interesting Questions.

The majority opinion raises a num-
ber of interesting questions. Here are
a few:

Who knew one could file a chal-
lenge to agency action directly in the
Florida Supreme Court?

Ms. Whiley’s attorneys knew, but
don’t try this at home, or otherwise
plan to add the petition for writ of
quo warranto to the APA’s “impres-
sive arsenal of varied and abundant
remedies for administrative error.”®
Here, the majority found that this
case raised a serious constitutional
question relating to the authority of
the Governor and the Legislature,
respectively, in rulemaking proceed-
ings, and believed that a decision
on this issue would provide impor-
tant guiding principles to other state
courts. This won’t be the case with
most challenges to agency action.

What is the effect of the opinion on
the Executive Order?

Technically, the Court granted re-
lief only “to the extent that the Execu-
tive Orders 11-01 and 11-72 include a
requirement that OFARR must first
permit an agency to engage in the
rulemaking which has been delegated
by the Florida Legislature.” As such,
it appears that the other provisions
of Executive Order 11-72--which the
majority recognized were not at is-
sue in this proceeding--remain valid
and in force. Among other things,
these unaffected provisions require
review of proposed and existing rules
to determine if they unnecessarily
restrict entry into an occupation,
adversely affect the availability of
services, unreasonably affect job cre-
ation or retention, impose unreason-
able restrictions on those seeking
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employment, or impose unjustified
costs on businesses and consumers.
A memorandum from the Governor’s
office indicates that OFARR will ad-
just its policies and procedures to
comply with the Court’s order and
that these changes will be memo-
rialized in a forthcoming executive
order.? The memorandum also states
that OFARR will continue to advise
the Governor on rulemaking, that
OFARR will continue to require agen-
cies to provide information on rule-
making activities and that OFARR
will continue to provide advice and
commentary on proposed rulemaking
actions. Agencies should continue to
provide the requested information to
OFARR prior to publication of rule-
making actions; however, no formal
authorization to publish is required
from OFARR.

What is the practical effect of the
opinion on Ms. Whiley?

The particular proposed amend-
ment to the online application for food
stamps that was of concern to Ms.
Whiley was reportedly approved by
OFARR the day after it was submit-
ted to the office by the Department
of Children and Families.® Similarly,
it appears OFARR has approved the
proposed rules identified by Amici
Florida Audubon Society and Dis-
ability Rights Florida. Of course, this
doesn’t mean that the agencies have
adopted rules that are to the liking
of the challenger and amici; it simply
means that these rulemaking pro-
ceedings are no longer being delayed
pending OFARR review.

What is the practical effect of the
opinion on agency heads?

The Governor argued that the
OFARR approval process does not
violate the Florida Constitution be-
cause the Governor has the power
to inform agency heads who serve
at his pleasure of the considerations
that will govern their retention and
removal, and that as the chief ad-
ministrative officer and the supreme
executive, the Governor may direct
those agency heads who serve at his
pleasure. While the majority rejected
this argument, it seems likely that
these agency heads who serve at the
Governor’s pleasure will continue to
“voluntarily” consult with OFARR,

particularly with respect to signifi-
cant rulemaking initiatives.”

What is the practical effect of the
opinion on the rule reviews required
by HB 993?

The Florida Legislature enacted
HB 993 during the 2011 Regular
Session.! HB 993 specifically refers
to Executive Order No. 11-01 (but
not to No. 11-72). The bill establishes
an enhanced biennial review and
compliance economic review process
for rules in effect on November 16,
2010.° However, the measure pro-
vides that an agency is exempt from
these reviews “if it has cooperated or
cooperates with OFARR in a review of
the agency’s rules in a manner consis-
tent with Executive Order No. 11-01,
or any alternative review directed
by OFARR.”!® The majority found
that this legislation could not pro-
vide any authorization for the chal-
lenged parts of the executive orders
that purport to suspend or terminate
rulemaking, since HB 993 applies to
rules already in effect on November
16, 2010. Presumably, this also means
that agencies need not comply with
the challenged (and now invalidated)
provisions of the executive orders to
qualify for the exemption provided in
HB 993.

Will the Legislature amend the
APA to authorize the Governor to
suspend or terminate rulemaking?

The majority expressly recognized
that the Legislature may amend the
APA or otherwise delegate such rule-
making authority to the Executive
Office of the Governor.!! Will the Leg-
islature do so?!? Alas, it seems we
have run out of space. But stay tuned,
as the next Regular Session will be-
gin in just a few months, on January
10, 2012.

Endnotes

! For a summary of the executive orders and the
parties’ arguments as presented to the Court,
see Lawrence Sellers, Governor’s Rules Freeze
Draws Legal Challenge: Governor Asserts
“Supreme Executive Power,” Administrative
Law Section Newsletter, Vol. XXXII, No. 4
(June 2011).

2 Executive Order 11-72 expressly supersedes
Executive Order 11-01, so presumably the
latter is no longer in effect.

3 State ex rel. Dep’t of General Services v.
Willis, 344 So. 2d 580, 589 (Fla. 1st DCA 1977).
4 Slip Op. at 1-2.
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5> Memorandum from Stephen R. MacNamara
to agency heads re interim guidance regarding
Office of Fiscal Accountability and Regulatory
Reform (Aug. 19, 2011).

6 Slip Op. at 48 (Polston, J., dissenting). Counsel
for Ms. Whiley reports that the agency has not
yet revised the online application to address
Ms. Whiley’s substantive concerns.

7See Memorandum cited in n. 4, supra (“With
respect to any requests for authorization
that OFARR had previously denied, agencies
may proceed with such rulemaking if they so
choose, but agencies should note that OFARR’s
previously expressed guidance with respect
to such proposed rulemaking represents
the strongly held views of the Office of the
Governor as to the efficacy and the propriety
of the proposed action.”).

8 HB 993 was approved by the Governor on
June 24, 2011. See Chapter 2011-225, Laws
of Florida, available at http:/laws.flrules.org/
files/Ch 2011-225.pdf.

9 For a summary of the new reviews required
by HB 993, see Eric Miller, HB 7253 & HB
993:The Legislature’s Policy of Economic
Review and the 2011 Amendments to the APA,
Administrative Law Section Newsletter, Vol.
XXXII, No. 4 (June 2011).

10 HB 993, s. 5, to be codified as s. 120.745(9)
(a), Fla. Stat.

11 Slip Op. at 27. The majority also recognized
that the Legislature had in specific terms
and circumstances delegated to the Executive
Office of the Governor certain responsibility for
the oversight of agency rulemaking. Id. at 25.
12 At one point during the Legislative Session,
HB 993 included a section providing for the
summary repeal of rules by the Governor
and other statewide elected executive officers
within the first six months of their elective
terms. See CS/CS/HB 993, s. 3. This provision
was removed from the bill and was not enacted.

Larry Sellers is a partner with Hol-
land & Knight LLP, practicing in the
firm’s Tallahassee office.
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