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Local Administrative Law: All Plan

Decisions

by Ralf G. Brookes, Morgan & Hendrick, Key West

In March 1997, the Florida Su-
preme Court held in Martin County
v. Yusem, 22 FLLW S156 (Fla. March
27, 1997) that all plan amendments
are legislative, not quasi-judicial,

. decisions. In April 1997, the Third

District Court of Appeals in Debes v.
City of Key West, 22 FLW D827 (Fla.
3rd DCA April 2, 1997) reminded lo-
cal governments that there must still
be a rational basis for legislative

plan amendments . . . regardless of
whether the quasi-judicial or legisla-
tive test is applied.

In the arena of local government,
decisions in the field of administra-
tive law are generally not subject to
Florida’s Administrative Procedures
Act, Florida Statutes Chapter 120. In
recent years, rezonings and compre-
hensive plan amendments have be-
come increasingly difficult for both

by Robert M. Rhodes, Chair

This year offers our Section many
continuing and new opportunities
and challenges. I'll outline a few of
our priorities.

First, membership. We need to
grow the section, increase member
participation in section activities,
and recruit the next generation of
section leaders. Several new Execu-
tive Council members joined us this
year and they reflect the diversity of
our membership — a strength that
has enabled us to mold consensus po-
sitions which are generally viewed as
balanced and objective. Nonetheless,

@ all of our activities can benefit from

increased member participation, par-

ticularly those of you who have not
served in the past. I encourage each
of you to contact any section officer
or Executive Council member if you
wish to participate in section activ-
ity. Elizabeth McArthur will chair
the membership committee.

Second, we will continue our pro-
ductive CLE programs. Donna
Blanton, CLE committee chair, and
Mike Maida will spearhead a fall
CLE program devoted to mediation
in the administrative forum. Addi-
tionally, we will consider programs
addressing local government admin-
istrative practice and a review and
assessment of recent revisions to the

mendments are now Leglslatwe

local governments and administra-
tive lawyers. Complex hearings are
held before City and County Com-
missions that are historically and
politically more adept at making leg-
islative, rather than quasi-judicial,
decisions. Judicial review of these
local decisions under Florida’s
Growth Management Act led to dif-
fering District Court opinions and
recent changes in the 50 year history

continued, page 2

Administrative Procedure Act. Later
in the year we will start planning the
next Administrative Law Conference

continued, page 2
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which will provide a useful forum for
discussing and exchanging ideas to
improve administrative law, practice,
and procedure. The next Conference
tentatively is scheduled for fall, 1998.

Third, we will amplify our efforts
to establish a student administrative
law writing contest. We hope this
competition will be up and running
this coming year. Also, with the lead-
ership of Jim Rossi and Johnny
Burris, we will establish a stronger
working relationship with each state
law school to promote and support

LOCAL ADMINISTRATIVE LAW
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of zoning law. But the Supreme Court
in Yusem, and the Third District
Court of Appeals in Debes, recently
shed some new light into the murky
waters of this increasingly-complex
area of administrative law, and re-
membered lessons of the past.

With the advent of Florida’s
Growth Management Act in 1985,
the zoning of property, previously
treated as a purely “legislative” de-
cision, must now survive an increas-
ingly technical array of standards,
criteria and different avenues of ju-
dicial review. Legislative actions are
reviewable under the fairly debat-
able standard in an original action.
Martin County v. Section 28 Partner-
ship, Ltd., 676 So.2d 532 (Fla. 4th
DCA 1996). The denial of a quasi-ju-
dicial application is reviewable by

teaching state administrative law
We'll also consider joining with one
of the law schools to produce a na-
tional forum on significant emerging
administrative law issues.

Fourth, our Public Utilities Com-
mittee chaired by Doc Horton will
work on a forum that will address
from various perspectives deregula-
tion of electric utilities. This should
be a timely and provocative session
that will bring together public, pri-
vate, and citizen views on this impor-
tant public policy issue.

Fifth, we will publish our regular
newsletter and Bar Journal column.
Dave Watkins and Seann Frazier will
chair these efforts.

Finally, we will maintain the

petition for writ of certiorari, if you
are the applicant. Section 28 Partner-
ship, Lid. v. Martin County, 642 So.2d
609 (Fla. 4th DCA 1994). If you are
an affected citizen alleging that an
action is inconsistent with the com-
prehensive plan, judicial review is
available solely in an original action
under Florida Statutes §163.3215.
Although ultimately subject to ju-
dicial review, it is the local govern-
ments that must initially decide
whether an action is legislative or
quasi-judicial because each type of
action has its own procedures, stan-
dards and methods of review. See,
Board of County Commissioners of
Brevard County v. Snyder, 627 So.2d
469 (Fla. 1993); Jennings v. Dade
County, 589 So0.2d 1337 (Fla.3rd DCA
1991), review denied, 598 So.2d 75
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Section’s active involvement in the
development of administrative law
policy and practice. We will continue
to work with legislative staff and
committees on possible further revi-
sions to the APA. We will assess the
effects of recent APA revisions and
the recently adopted Uniform Rules
of Procedure. We will offer our assis-
tance to the Constitutional Revision
Commission. Past chairs Linda Rigot
and Bill Williams will lead these en-
deavors.

In all, we have another challenge-
filled year, and I encourage those of
you who have not actively partici-
pated in your Section, to become in-
volved.

Join us. Let us hear from you.

(Fla. 1992). To make this determina-
tion, the Florida Supreme Court re-
quired local governments to conduct
a functional analysis of each appli-
cation. Actions which result in the

“formulation” of a general rule of .

policy are legislative. But actions
which result in the “application” of a
general rule of policy are quasi-judi-
cial. Snyder. From Snyder (in 1993)
until now, this functional analyses
was applied to both rezonings and
plan amendments on a case-by-case
basis. Plan amendments or rezonings
could be either quasi-judicial or leg-
islative. And every case required
analyses.

But in Yusem, the Supreme Court
restored a bit of common sense to the
process and held that amending a
plan was just like adopting an origi-
nal plan. A plan amendment was leg-
islative because it involved the for-
mulation of a general rule of policy,
regardless of the size of the parcel or
number of people affected. All plan
amendments are legislative. Martin
County v. Yusem, 22 FLW S156 (Fla.
March 27, 1997). The Supreme Court
also confirmed that judicial review of
a plan amendment, a legislative act,
is available in an original action filed
in circuit court. Yusem, citing Hirt v.
Polk County Board of County Com-
missioners, 578 So.2d 415, 416 (Fla
2d DCA 1991).

Although all plan amendments
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are conclusively legislative, the func-
tional analyses must still be applied
to rezonings. Comprehensive
rezonings that affect a large area or
portion of the public are legislative
determinations subject to the fairly
debatable standard of review. But
rezonings that affect a limited area
or number of persons are quasi-judi-
cial decisions, subject to a higher de-
gree of scrutiny under the two prong
test set forth in Snyder. In a quasi-
judicial rezoning, the applicant has
the burden of proving that the appli-
cation is consistent with the compre-
hensive plan and complies with pro-
cedural requirements. Once this
burden is met, the burden shifts to
local government to demonstrate a
valid, legitimate public purpose for
maintaining the existing designa-
tion. Snyder at 474-476.

This sounds simple enough.
Plan amendments are legislative.
Rezonings require functional analy-
ses. But what if applications for a
plan amendment and rezoning are
filed at the same time? The District
Court cases that arose in Snyder’s
wake often considered applications
that combined rezonings with plan
amendments, and the reviewing
Courts failed to make a distinction
between the two applications, fur-
ther leading to the confusion.

These dual applications were pro-
cessed at the same time in order to
reduce the extraordinary amount of
time needed to proceed on a plan
amendment and then a subsequent
rezoning under Florida’s Growth
Management Act, Florida Statutes
§§ 163.3184 and 163.3187. Proposed
plan amendments must first be
transmitted to various state agencies
including the Department of Com-
munity Affairs. Only after review can
an amendment be adopted and must
be submitted to DCA once again for
a second compliance review under
the Growth Management Act.
Florida Statutes §163.3184. Gener-
ally, larger-scale plan amendments
can only be adopted twice per year,
but smaller scale amendments af-
fecting less than 10 acres can be sub-
mitted more frequently. Florida Stat-
ute §163.3187. Rezonings can be
accomplished more quickly and fre-

,, quently. But rezonings must still be
@ in compliance with each and every

element of the comprehensive plan,

i.e., frequently necessitating the si-
multaneous plan amendment.

Because different standards apply
to legislative plan amendments and
rezonings, it would be easier to de-
fend decisions in which plan amend-
ments are heard first, in a separate
hearing prior to the rezoning. All to
frequently, a plan amendment and a
rezoning application are heard to-
gether in one hearing, usually at the
request of an eager applicant whose
project awaits approval. The best
strategy, in light of Yusem, is to de-
cide the legislative plan amendment
first. Even if both hearings occur at
the same meeting. The first decision,
a legislative plan amendment, is
easier to uphold. In most cases, the
legislative decision on the plan
amendment will form the basis for a
quasi-judicial decision on the under-
lying rezoning application. Only then
should the hearing on the quasi-ju-
dicial rezoning application be heard.
A separate hearing meeting the sub-
stantive and procedural require-
ments of Snyder can then be con-
vened.

Remember, even a quasi-judicial
rezoning application that is consis-
tent with the plan or adopted plan
amendment can be denied if a legiti-
mate public purpose exists to keep
the existing zoning in place under
the second prong of the test set forth
in Snyder. Snyder at 476. Does this
“legitimate public purpose” standard
closely parallel the “fairly
debatable”or “rational basis” test
applied to purely legislative deci-
sions? And in the end, is there any
real, practical difference? The Su-
preme Court reminded us in Snyder
(1993), and again in Yusem (1997),
that a “land use plan must be based
on adequate data and analysis in
providing for gradual and ordered
growth in the future use of land.”
Even legislative plan amendments
must still have a rational basis that
is supported by competent, substan-
tial evidence. That is the underlying
constitutional basis for all modern
zoning and growth management sys-
tems.

We must not forget the historical,
constitutional basis for zoning estab-
lished in Euclid v. Ambler, 272 US.
365 (1926). It is worth remembering
that only on a motion for rehearing
in Fuclid was the United States Su-

preme Court persuaded to change its
collective mind and hold zoning con-
stitutional. Land Use, Callies and
Freilich, West Publishing (1986), p.
47, note 9. Since the Euclid decision
in'1926, zoning has become a part of
almost all local government codes. It
is also in Euclid that the “fairly de-
batable” standard was first enunci-
ated in the context of zoning; “if the
validity of the legislative classifica-
tion for zoning purposes be fairly
debatable, the legislative judgment
must be allowed to control.” The
Euclid court also discussed in detail
many public purposes that formed
the rational basis for zoning districts
limiting the allowable uses of land.

Two years after Euclid, United
States Supreme Court again exam-
ined a residentially-zoned parcel ad-
Jjoining established industrial uses.
The Court held that the line of sepa-
ration between the residential and
industrial district, which transected
an existing commercial building, was
unconstitutional because it lacked a
rational basis. Nectow v. City of Cam-
bridge, 277 U.S. 183 (1928). The zon-
ing district was not supported by a
fairly debatable rational basis. Usu-
ally, the rational basis, or lack of a
rational basis, can be found by look-
ing at a map of the surrounding uses
and asking a simple question: “Does
it make sense?” (see, Nectow, zoning
map, included in the opinion).

After nearly 50 years of zoning
decisions and growth management
legislation, the Third District re-
cently brought us back to earth. In
Debes, the Third District reversed the
denial of even a “legislative” plan
amendment (from Residential to
Commercial) because it resulted in
“discriminatory spot zoning — or, in
this context, spot planning — in re-
verse.” Under the Court’s analysis
even a legislative decision must have
some rational basis supported by
competent, substantial evidence, es-
pecially in cases that raise the old
specter of “spot zoning,” or the cre-
ation of small zoning islands or pock-
ets unsupported by any rational ba-
sis.

The City’s stated reasons for
maintaining the residential zoning
in Debes lacked both a rational basis
and could not be supported by com-
petent, substantial evidence. The
Court found that the City’s general-

continued...
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ized concerns about additional traf-
fic that would be generated by com-
mercial uses was insufficient to re-
tain residential spot zoning. Traffic
concurrency and levels of service
were properly considered during site
plan review once a specific project
was proposed. In addition, the City’s
desire to build affordable housing on
the privately-held parcel was also an
insufficient basis to deny the appli-
cation. The plan amendment or re-
zoning application should be consid-
ered “without regard to the one
particular use which the owner
might then intend to make of the
various uses permitted under a
proper zoning category” Debes, citing
Porpoise Point Partnership v. St.
John’s County, 470 So.2d 850 (Fla.
5th DCA 1985). Affordable housing,
although desirable, could have sup-
ported condemnation for that use,
but “emphatically may not be pro-
moted on the back of a private prop-
erty owner...”

Even the “fairly debatable” test
applied to legislative acts, could not

rescue the City from what the Dis-
trict Court called a decision that “so
fundamentally and seriously departs
from the controlling law that a mis-
carriage of justice has resulted ...”
The Court noted that regardless of
whether the decision was character-
ized as legislative or quasi-judicial,
the decision to deny the request
could not be upheld under any test.
“As we suspect is very often the case,
the application of any possible for-
mulation of the showing necessary
either to support or to overturn a lo-
cal government’s decision of the
present kind, including the “fairly
debatable” standard deemed appro-
priate in Martin County v. Yusem . ..
would yield the same result.” Debes,
22 FLW at D828, n.4. (emphasis
added).

Local governments must not only
determine whether a rezoning appli-
cation is consistent with each and
every element, policy and objective in
the Comprehensive Plan under
Snyder and Machado v. Musgrove,
519 So.2d 629, 635 (Fla. 3rd DCA
1987), there must be a rational basis
to support the designation and the
district’s boundaries. Euclid Nectow.
Without a fairly-debatable, rational
relationship to the health, safety or

morals of the community and compe-
tent, substantial evidence to support
the rational basis and district bound-
ary, the Third District held that the
zoning designation “is based on no
more than the fact that those who
support it have the power to work
their will.” Debes. The United States
Supreme Court stated in 1926 that
such an ordinance “passes the
bounds of reason and assumes the
character of a merely arbitrary fiat.”
Euclid v. Ambler, 272 U.S. 365 (1926).

Although the early Supreme
Court cases of Euclid and Nectow
were not cited in Yusem or Debes they
should not be forgotten by local gov-
ernments or local administrative law
practitioners. Although many state
and regional land use schemes have
been adopted! in the 50 years since
these early cases, a rational basis
supported by competent, substantial
evidence is still required for all mod-
ern comprehensive plans and zoning
designations.

! E.g., Hawaii's state land use act,
Oregon’s and Florida’s Growth Management
Act and the Tahoe Regional Planning Act,
which was the subject of a recent United
States Supreme Court opinion in Suitim v.
Tahoe Regional Planning Council, Slip Op. 96-
243 (May 27, 1997).

Case ]

by Elizabeth McArthur

In a key land use law case, the
Florida Supreme Court in Martin
County v. Yusem, 22 Fla. L. Weekly
S156 (Fla. Sup. Ct., March 27, 1997),
took out its bright line marker and
answered in the negative the follow-
ing question certified by the Fourth
DCA as being of great public impor-
tance: Can a rezoning decision which
has limited impact under Snyder but
does require an amendment of the
comprehensive land use plan still be
a quasi-judicial decision subject to
strict scrutiny review?

The Snyder case referenced in the
certified question is Board of County
Commissioners v. Snyder, 627 So. 2d
469 (Fla. 1993), in which the Florida
Supreme Court had held that rezon-
ing actions that have a limited im-

pact on the public and that can be
seen as policy applications rather
than policy setting, are quasi-judicial
decisions. The Snyder decision sug-
gested that a functional test was to
be applied to determine whether the
impact of the action is limited, look-
ing at such factors as whether the
parcel of land at issue was owned by
only one person. That was the situa-
tion presented in the Yusem case, in-
volving one 54-acre parcel owned by
one person for which a density rezon-
ing and comprehensive plan amend-
ment were sought.

However, in Yusem, the Court re-
ceded from any notion that a func-
tional test could be applied to deter-
mine that a rezoning decision had
limited impact and was therefore

4

quasi-judicial, where the rezoning
request also requires a comprehen-
sive plan amendment. As the Court
held, “While we continue to adhere to
our analysis in Snyder with respect
to the types of rezonings at issue in
that case, we do not extend that
analysis or endorse a functional, fact-
intensive approach to determining
whether amendments to local com-
prehensive land use plans are legis-
lative decisions. Rather, we expressly
conclude that amendments to com-
prehensive land use plans are legis-
lative decisions.” 22 Fla. L. Weekly at
S158. As legislative decisions, com-
prehensive land use plan amend-
ment decisions are subject to the
fairly debatable standard of review,
which, as the Court reminded, is a
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“highly deferential standard requir-
ing approval of a planning action if
reasonable persons could differ as to
its propriety.” Id.

® % %k

The court held that a license ap-
plicant has standing to move to dis-
solve an injunction addressed only to
the licensing agency, in Memorial
Health Systems, Inc. d /b /a Memorial
Hospital Flagler v. Halifax Hospice
Inc. d/b/a Hospice of Volusia/
Flagler and Agency for Health Care
Administration, 22 Fla. L. Weekly
D566 (Fla. 1st DCA, February 26,
1997). AHCA had determined that
Memorial Health Systems was en-
titled to an exemption from a certifi-
cate of need to establish a hospice.
Absent the exemption, Memorial
would have had to obtain a CON as
a prerequisite to licensure. A com-
petitor of Memorial, Halifax Hospice,
filed suit in circuit court against
AHCA, alleging that Memorial was
not entitled to an exemption and
therefore did not qualify for a license
without a CON. Halifax sought and
obtained a temporary injunction that
enjoined AHCA from issuing a hos-
pice license to Memorial. Memorial
was not made a party to the lawsuit
nor was Memorial given any notice
of the motion for temporary injunc-
tion. Memorial then moved to quash
the injunction, but the motion was
stricken. Memorial appealed under
Rule 9.130(a)}(3XB), and the First
DCA reversed. The court addressed
only the narrow standing question,
and held that Memorial, as the li-
cense applicant, does have standing:
“While nominally running against
AHCA only, the injunction MHS
seeks to dissolve has MHS as an un-
mistakable target.” 22 Fla. L. Weekly
at D567. The court gratuitously
noted that, although its holding was
narrow, other important questions
were looming in the background of
this case, notably exhaustion of ad-
ministrative remedies.

I

Section  120.57(1)(G) (f/k/a
120.57(1)(b)10., fk/a 120.57(1)(b)9.)
received some attention again this
last quarter, this time with respect to
the penalty provision. Werner v. State,

Department of Insurance and Trea-
surer,22 Fla. L. Weekly D671 (Fla. 1st
DCA, March 18, 1997), was a disci-
plinary proceeding that raised an
assortment of interesting issues, in-
cluding 120.57(1)(j). The proceeding
was brought against a licensed insur-
ance agent for disciplinary action
based on the agent’s sale of an annu-
ity without disclosing the material
terms to the purchaser. Following an
administrative hearing at which the
purchaser testified for the depart-
ment and the insurance agent testi-
fied on his own behalf, the hearing
officer (“as he was then known”)
found that the agent violated various
provisions of the insurance code and
recommended a penalty. The
department’s final order adopted
some, but not all, of the violations
recommended by the hearing officer,
and adopted the hearing officer’s rec-
ommended penalty.

On appeal, the insurance agent
argued that the department had
failed to carry its burden of proving
violations by clear and convincing
evidence because there was conflict-
ing testimony, and there was only one
witness testifying to a version of the
facts that would support the findings.
The court, however, found that it was
for the hearing officer who heard the
conflicting testimony to decide whom
to believe, and the court rejected a
blanket rule that the testimony of
one witness could not ever constitute
clear and convincing evidence that a
licensing act has been violated. On
this point, the court acknowledged
conflict with Daniels v. Gunter, 438
So. 2d 184 (Fla. 2d DCA 1983).

In the insurance agent’s favor, the
court reversed the department’s con-
clusion that the single annuity sale
transaction could form the predicate
for a violation of the statutory prohi-
bition against fraudulent or decep-
tive practices. As the court reasoned,
the statutory predicate must be
“practices,” contemplating more than
a single lapse, whereas this case only
involved one episode of misconduct.

The court then turned its atten-
tion to the final order’s penalty, and
found that it violated Section
120.57(1)(j), which requires that an
agency seeking to increase a recom-
mended penalty must first review
the complete record and state with
particularity the reasons for increas-

ing the penalty, with appropriate ci-
tations to record. The department
argued that Section 120.57(1)(j) was
not applicable because the final or-
der adopted the recommended pen-
alty. However, the court held that an
agency’s imposition of the same pen-
alty as was recommended, for less
numerous or less severe offenses
than were found in the recommended
order, is functionally equivalent to
imposing a greater penalty than rec-
ommended.

Finally, the court held that in de-
termining an appropriate penalty,
the hearing officer and the depart-
ment impermissibly relied on an ad-
ministrative rule promulgated more
than two years after the events tran-
spired, citing to Gwong v. Singletary,
683 So.2d 109 (Fla. 1996). The court
remanded the case for reconsidera-
tion of an appropriate penalty.

The theme of the next case was
apparently “if at first you don’t suc-
ceed ...” In Roberts v. Department of
Corrections, 22 Fla. L. Weekly D923
(Fla. 1st DCA, April 9, 1997), the De-
partment of Corrections sought to
suspend a career service employee. A
formal hearing was conducted before
a PERC hearing officer, who found
the employee guilty of conduct unbe-
coming a public employee, but recom-
mended a reprimand rather than
suspension. No exceptions to the rec-
ommended order were filed, and no
transcript was prepared. PERC’s fi-
nal order rejected the recommended
reprimand, and imposed a 5-day sus-
pension. On appeal, the court con-
firmed that PERC hearings are gov-
erned by the APA, including Section
120.57(1)()’s parameters for enter-
ing final orders, and that discipline
of career service employees is treated
as penalty. As such, a recommended
penalty cannot be reduced or in-
creased without a review of the en-
tire record. The court cited two other
cases in which the absence of a tran-
script meant that the agency had no
authority to reduce or increase the
recommended penalty. In those other
cases, such as Inlet Morigage Com-
pany v. State Department of Banking
and Finance, 582 So.2d 764, 765 (Fla.
1st DCA 1991), the result was that
“the final order must be reversed and
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the matter remanded with directions
for the Department to enter an order
adopting the penalty set forth in the
recommended order.” Yet here, the
result was different: “Recognizing
that this employee’s victory may
prove Pyrrhic, inasmuch as PERC
has by now obtained a transcript, we
reverse and remand.” 22 Fla. L.
Weekly at D923.

* %k ok

Agency for Health Care Adminis-
tration, et al. v. Mount Sinai Medical
Center; et al., 22 Fla. L. Weekly D886
(Fla. 1st DCA, April 1, 1997), is no-
table for several reasons. First, the
court no longer had to resort to
parentheticals to make clear that
when it refers to a hearing officer it
does so knowingly because that is
what he or she was at the time. This
case, presented to the court by peti-
tion for mandamus and accepted as
a non-final appeal, addressed the
actions of an administrative law
judge taken when he already was
one.

The case is also notable because
the opinion is drafted in an unusual
style that is a little difficult to follow.
A quick read-through will have the
reader attributing to the court vari-
ous statements that, upon closer re-
flection, are nothing more than the
court’s summary of the arguments
made by one side or another. Al-
though the various sections of the
opinion are labelled for clarity, the
sections summarizing the parties’
arguments are so long that by
section’s end it is easy to forget the
label warning that the views ex-
pressed are not necessarily those of
the court’s. The Florida Administra-
tive Law Reports publication illus-
trates this point, where the cover’s
summary of this case attributes
three statements to the court when
two of the three were actually reci-
tations of parties’ arguments.

Certainly also worthy of note is
the unusual procedural manner in
which the Mount Sinai case arose. A
consolidated administrative proceed-
ing at DOAH involved a gaggle of

certificate of need applicants seeking
approval for nursing beds, some in
community nursing facilities, and
others in subacute units in hospitals.
A CON rule had established a nu-
meric methodology for calculating
the need for nursing beds, and had
specifically provided that all nursing
bed applicants, whether in commu-
nity nursing facilities or in hospitals,
had to apply in the same batch to
compete for the calculated need.
However, well before this particular
gaggle arrived at DOAH, the First
DCA invalidated the CON rule’s re-
quirement that hospital applicants
had to apply to compete with the
community nursing facility appli-
cants for the calculated need.

When the gaggle of applicants at
issue arrived at DOAH, some of the
applicants decided that, based on the
First DCA’s rule invalidation deci-
sion, other applicants did not belong
in the gaggle, and moved to sever
them from the case. The ALJ re-
manded the matter to AHCA for its
policy guidance on how the ALJ was
to implement the First DCA’s rule
invalidation decision. Instead, AHCA
remanded the case back to the ALJ,
ordering him to proceed with the ad-
ministrative hearing without regard
to the First DCA’s decision, which
AHCA determined would only apply
to future calculations of need for fu-
ture applicants. The ALJ, however,
refused to conduct the administra-
tive hearing as instructed by AHCA.
Stalemate.

A petition for mandamus was filed
by those parties seeking to go for-
ward as AHCA had instructed, i.e.,
without regard to the First DCA’s
rule invalidation decision. They ar-
gued that when an agency forwards
a matter to DOAH for hearing, the
assigned ALJ has a ministerial duty
to accept the petition and conduct the
hearing as the agency has requested.
However, the court in Mount Sinai
was unwilling to go that route. In-
stead, the court adeptly chose to treat
the mandamus petition as a petition
for review of a non-final order. That
way, the court could address the mer-
its of AHCA’s prescription for the
hearing.

Addressing the merits, AHCA and
flock argued that the calculated need
was fixed and could not change
throughout initial agency review or

subsequent administrative hearing,
regardless of any subsequent
changes that would affect the calcu- N
lation, such as an appellate court .
decision invalidating the rule used to
calculate need. The court disagreed,

and instead held that the law in ef-

fect at the time of an agency’s final
decision applies. The court remanded

the case to DOAH, entrusting to the
ALJ the task of determining how to
proceed with the gaggle, but without

a valid rule methodology.

%k ok

Prudential Insurance Company of
America v. Florida Department of
Insurance, 22 Fla. L. Weekly D1037
(Fla. 2d DCA, April 25, 1997), was
another case involving review of non-
final agency action, here an order
compelling discovery over attorney
work product objections. The court
found that non-final review was ap-
propriate: “An order requiring discov-
ery is a proper subject for review,
since an erroneously compelled dis-
closure, once made, may constitute
irreparable harm which cannot be
remedied by way of appeal.” On the
merits, the court reversed the order
compelling discovery, finding that the
department did not make the re-
quired showing of need and inability
to obtain the factual information
sought by other means without un-
due hardship.

* %k ok

An interesting case addressing
investigatory subpoena and hearing
power is Florida Department of In-
surance and Treasurer v. Bankers
Insurance Company, 22 Fla. L.
Weekly D965 (Fla. 1st DCA, April 16,
1997). In that case, Bankers Insur-
ance Company had admitted hiring
a private investigator to conduct co-
vert surveillance of a high-level de-
partment employee. The private in-
vestigator hired by Bankers ended
up pleading guilty to federal charges
of illegally tapping the employee’s
phone. The department issued inves-
tigatory subpoenas and a notice and
order of investigatory hearing, to in-
vestigate whether Bankers at-
tempted to alter department policy
by employing a private investigator
to uncover wrongdoing by the em-
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ployee. Bankers refused to honor the
subpoenas or appear at hearing. The
department then filed an emergency
petition in circuit court for enforce-
ment of its subpoenas and notice/or-
der of investigatory hearing. The pe-
tition was denied, but on appeal, the
First DCA reversed.

First, the court noted that while
agencies are creatures of statute, “an
agency’s own views on where its ju-
risdictional bournes lie reflect a pu-
tative expertise.” 22 Fla. L. Weekly at
D966. If the bournes are fuzzy, the
court should defer to the agency.

Then, the court observed that
agency investigative authority
within its statutory bournes has been
analogized to grand jury investiga-
tions which may proceed on a reason-
able suspicion of a possible violation
of criminal law. And, the court added,
an agency may also investigate to
assure itself that no violation of laws
it is charged with enforcing has oc-
curred.

Turning to the Department of In-
surance, the court found statutory
delegation of power to conduct such
investigations of insurance matters
as the department may deem proper

1 to determine whether there is a vio-

/ lation of the insurance code or to se-
cure information useful to lawful
administration of any code provision.
The court rejected Bankers’ argu-
ment that an allegation of a violation
of the insurance code is a prerequi-
site to an investigation. The court
found that such a requirement would
be inappropriate for investigations,
and more akin to the requirements
for formal discovery in an adjudica-
tory proceeding.

Instead, the court approved of the
formulation in United States wv.
Morton Salt Co., 338 U.S. 632, 642-
43, 70 S. Ct. 357, 94 L. Ed. 2d 401,
410-11 (1950), under which an
agency’s investigatory subpoenas
and other investigative devices are
presumptively entitled to be given
Jjudicial effect if the inquiry is within
the agency’s authority, the demand is
not too indefinite, and the informa-
tion sought is reasonably relevant.

That brought the court around to
the central issue argued by Bankers:
that the department was seeking to
investigate events unrelated to the
insurance code, matters that should
be left to criminal prosecutors. That

argument sent the court off on a tour
of the insurance code, where it found
some broad statutory language about
insurance company actions that are
“hazardous or injurious to policy-
holders or the public,” plus a few as-
sorted references to “trustworthi-
ness,” “engaging in illegal activities”
and similar bad stuff. The court sum-
marized its tour by emphatically re-
jecting any suggestion that the insur-
ance code and criminal law are
“neatly dichotomous.”

As applied to the circumstances
before it, the court found that the
department was entitled to investi-
gate whether Bankers has taken ac-
tion to intimidate insurance regula-
tors or otherwise undermine,
manipulate, or subvert the regula-
tory process. To put it in terms of the
bad stuff buzz-words, the court found
that the investigation might show
that Bankers is untrustworthy, or
that Bankers’ conduct of business
was injurious to policyholders or the
public, or that Bankers lacks fitness
or trustworthiness to engage in the
business of insurance, through en-
gaging in illegal activity. The court
concluded that the department’s in-
vestigation was clearly within its
bournes.

® ok

Attorneys’ fees were assessed
against the appellant in Life Care
Centers of America, Inc. v. Health
Care and Retirement Corporation of
America and Agency for Health Care
Administration, 22 Fla. L. Weekly
D1052 (Fla. 1st DCA, April 23, 1997),
based on the court’s finding that the
appeal was frivolous. The court
pointed out that the only arguments
raised on appeal were rejected as not
supported by the record, and even if
they had been, the appellant never
alleged that the asserted errors were
dispositive of the outcome.

* ok ok

A good review of the definition of
“final order” is set forth in Hill v. Di-
vision of Retirement, 22 Fla. L.
Weekly (Fla. 1st DCA, February 25,
1997), in an Order Discharging Or-
der to Show Cause. The Order to
Show Cause was issued by the court
to, in effect, consider extending to

administrative cases the rule of law
in civil proceedings in circuit court
that an order granting a motion to
dismiss does not constitute a final,
appealable order, but that an order
which actually dismisses a complaint
is final and appealable. See, e.g.,
Board of County Commissioners of
Madison County v. Grice, 438 So. 2d
392, 394 (Fla. 1982); Fla. R. App. P.
9.110(m). The court’s analysis of
what constitutes a “final order” un-
der the APA led it to conclude that
the Division of Retirement’s order
was indeed final and subject to ap-
peal.

&k ok

The decision in Florida Power &
Light Co. v. State of Florida, Siting
Board, et al., 22 Fla. L. Weekly D1225
(Fla. 1st DCA, May 14, 1997), wins
the prize for most amusing or bemus-
ing, quotable quote:

Finding this order so deficient

concerning the APA’s requirement

to specify the findings of fact

which are being rejected and the

reasons for rejecting those

findings [how deficient was it??7]

that the order defies judicial

review ...
the court vacated the final order and
remanded the case for entry of a fi-
nal order satisfying the APA require-
ments.

To defend its final order, the Sit-
ing Board tried a well-worn argu-
ment, maintaining that none of the
hearing officer’s (yes, another pre-
October 1996 hearing) findings were
actually rejected; the Board simply
made supplemental findings. But, as
the court quickly pointed out, it is
well-settled that an agency has no
authority to make supplemental
findings.

Moreover, the court found that the
plain language of the final order com-
pelled the conclusion that the Siting
Board rejected some findings of fact.
Giving a little nudge in the right di-
rection, the court posited that the
Siting Board must have rejected
some findings because they were ac-
tually mixed questions of law and
fact, and were incorrectly decided.
However, the court went on to ob-
serve that it was impossible to tell
which findings were rejected. The

court concluded that the final order
continued...
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violates a fundamental precept of the
APA that an agency may not reject
or modify findings of fact without
reviewing the entire record and stat-
ing with particularity which findings
were rejected and why. That’s Section
120.57(1)(§), you know.

The Siting Board then attempted
to salvage its final order by invoking
Public Policy. The Board argued that
it is the final authority charged with
determining the public policy of the
state regarding use of certain fuels
in power plants, and that it acted
within its statutory authority by
making a policy determination that
use of cleaner fuels than that pro-
posed is in the best interests of citi-
zens. The court agreed that extensive
discretion is vested in the Siting
Board, but that it must exercise its
discretion in accordance with the
APA. The court could not address
whether the asserted policy decision
was within the Board’s authority
when such policy was not even men-
tioned in the final order as the basis
for the decision, let alone supported
by appropriate record citations. In-
voking the landmark McDonald de-
cision, the court reminded the Board
that an agency must explain its ex-
ercise of discretion based on the
record, so that the agency action can
be subject to judicial review.

® ok Kk

McDonald was invoked again, in
Schrimsher v. School Board of Palm
Beach County, 22 Fla. L. Weekly D726
(Fla. 4th DCA, March 19, 1997), this
time to uphold the School Board’s fi-
nal order that rejected the hearing
officer’s findings of fact, conclusions
of law and recommendations. The
case arose from a petition filed by the
School Board to demote Schrimsher,
an Assistant Superintendent, based
on assorted allegations of incompe-
tence and misconduct. The School
Board then abolished Schrimsher’s
position and suspended him with pay.
The matter proceeded to a formal ad-
ministrative hearing. Although the
parties had entered into a
prehearing stipulation that the issue
of entitlement to attorneys’ fees and
costs would be reserved, with no evi-
dence on that presented at hearing,
the hearing officer directed the par-

ties to file motions for attorneys fees
and costs with their proposed recom-
mended orders so that he could make
findings of fact on that issue in his
recommended order. Both parties
moved for attorneys’ fees and costs,
as directed.

The hearing officer thereafter en-
tered a recommended order finding
no evidence of incompetency and rec-
ommending that Schrimsher be rein-
stated, but denying the motions for
attorneys’ fees and costs. Schrimsher
moved for an evidentiary hearing to
determine his entitlement to fees and
costs, but that motion was denied.
The School Board then filed exten-
sive exceptions to the recommended
order and Schrimsher filed late ex-
ceptions to the denial of fees and
costs.

Before the final order was entered,
Schrimsher died, but the case pro-
ceeded to address entitlement to
back pay, fees and costs. The School
Board’s final order rejected the hear-
ing officer’s findings of fact, conclu-
sions of law, and recommendations,
and remanded the case to DOAH for
resolution of the School Board’s en-
titlement to attorneys’ fees and costs.
On remand, the hearing officer sum-
marily denied the motion for fees and
costs, without an evidentiary hear-
ing.

On appeal, the three-member
panel wrote three opinions, with one
special concurrence and one partial
concurrence, partial dissent. The
majority opinion laid out the legal
principles explained in McDonald
and other cases for sorting out the
court’s review role of the final order,
given the deference it was required
to give the final order, while also ap-
plying the limitations in Section
120.57(1)(j) on the School Board’s
ability to reject the hearing officer’s
findings, conclusions, and recommen-
dations. The court concluded that the
School Board properly rejected the
hearing officer’s “interpretation of
the facts” because the issue of
whether Schrimsher’s actions consti-
tuted misconduct or incompetence
sufficient to warrant discharge is a
matter of opinion infused with policy
considerations for which the School
Board has special responsibility. But
special expertise? The facts at issue
seem to fit more squarely in the cat-
egory of garden-variety facts capable

of ordinary proof.

The court recognized that it was
approving the School Board’s “expan-
sive definition” of incompetency, to
wit: “There are various statutes,
rules, and directives which help com-
prise the milieu of factors that per-
tain to the exercise of reasonable
care under the circumstances herein.
It is not important that there be
proven that there is a specific viola-
tion of them, but rather, that they
exist and must be considered by the
reasonable man along with other fac-
tors.” 22 Fla. L. Weekly at D729. The
court noted that Schrimsher’s posi-
tion as Assistant Superintendent
was one of public trust, and as such,
the School Board had the discretion
“to establish guidelines for accept-
able behavior in order to avoid even
the appearance of an impropriety,
and to hold Schrimsher to that stan-
dard.” Id. Yet the court also noted
that it was an “unwritten district
policy” that required the avoidance of
the appearance of impropriety. Id.
The court did not address the propri-
ety of holding an employee to unwrit-
ten standards.

Lastly, the court addressed the is
sue of attorney’s fees and costs. Bot
parties to the appeal argued that the -
case should be remanded for an evi-
dentiary hearing on entitlement to
fees and costs, and the court agreed
that in light of the prehearing stipu-
lation, the hearing officer should not
have refused an evidentiary hearing.
The court held that the hearing of-
ficer was bound by the parties’
prehearing stipulation reserving the
hearing officer’s jurisdiction. But
query whether parties really have
the right to stipulate to how a hear-
ing will be conducted, and thereby
bind the administrative law judge. A
safer course of action for the parties
would have been to file a pre-hear-
ing joint motion requesting that the
hearing officer reserve jurisdiction,
so that the parties could safely defer
presenting evidence on that issue.

Judge Sorondo’s partial concur-
rence, partial dissent did not agree
that proper application of the legal
standards laid out in the majority
opinion could lead to anything other
than reversal of the final order. He
concurred only with the remand to
consider entitlement to fees and
costs.
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Minutes

Administrative Law Section

June 27, 1997
Orlando, Florida

I. Call to Order
Section ChairWilliam E. Williams
called the meeting to order.

Members Present: Robert M.
Rhodes, M. Catherine Lannon, Dan
R. Stengle, Linda M. Rigot, Johnny C.
Burris, Katherine A. Castor, John
D.C. Newton (by telephone), W. David
Watkins, Ralf G. Brookes, Robert C.
Downie, II, Mary F. Smallwood. Also
present was the liaison with the
Board of Governors Jack P. Brandon.

Members Excused: G. Steven
Pfeiffer, Betty J. Steffens, Karla
Olson-Teasley, William L. Hyde, and
P. Michael Ruff.

Members Not Excused: Richard T
Donelan, Jr., Diane D. Tremor, Seann
M. Frazier.

Others Present: Jackie Werndli,
Section Liaison; Lisa S. Nelson;
!/ Elizabeth McArthur; Donna Blanton;
Floyd R. Self; Booter Imhof; Charles
Stampelos; Debbie Kearney; Larry
Sellers; Jim Rossi; Ralph DeMeo; and
Mary Judd.

- II. Preliminary Matters

A. The minutes of the April 11,
1997, meeting of the Executive Coun-
cil were accepted with one correction
and that was the correction of the
word “indicted” to“indicated” on page
3, item I1I. H.

B. Dan Stengle, Treasurer, pre-
sented the Treasurer’s report.

C. Chair’s report was deferred
until final remarks by outgoing
Chair Williams.

II. Committee Reports

A. Continuing Education
Committee: Donna Blanton re-
ported that there is a CLE planned
on Mediation. Charles Stampelos
suggested that she include the First
DCA Mediator in the program.
Donna invited program ideas for the
spring and said she would welcome
volunteers for the Program Chair.
P John Newton suggested having a
CLE on trying cases in the Division

of Administrative Hearings.

B. Publications: Dave Watkins
reported that the Section has an ur-
gent need for articles for the news-
letters. For the coming year, Eliza-
beth McArthur will co-edit the
Newsletter with Dan Stengle. Seann
Frazier will do the case notes. Bobby
Downie reported on the Bar Journal
status, saying that the October issue
will cover the Glitch Bill and Uni-
form Rules. The article was prepared
by Linda Rigot and Ralph DeMeo.
Michael Ruff will do a future article
on the web site for the Division of
Administrative Hearings. Bobby
Downie reported that the Public and
Member Information Committee of
The Florida Bar discussed publish-
ing lawyer information on a web site,
possibly including discipline, and
also discussed an issue concerning
using The Florida Bar as an E-mail
point between members of the Bar.
He noted that there were public
record questions involving that issue.

Linda Rigot reported that the Ad-
ministrative Practice Manual was
out and that the Administrative Law
Section will soon be included in the
Bar’s web site. Qur web page includes
a link to the DOAH web site. The
DOAH web site will include uniform
rules, DOAH rules, the DOAH book-
let, and DOAH orders.

John Newton reported on the
Technology Summit meeting of The
Florida Bar. He stated that they dis-
cussed hardware and software plans.
The consultant for The Florida Bar
is Andy Atkins. John mentioned that
there are some considerations of the
Bar setting up a web site division
within the Bar, similar to the Publi-
cations Division. He further in-
formed the members that The
Florida Bar is of the opinion that ev-
erything in their web site is a public
record.

Jim Rossi noted that FSU coordi-
nated the web site for the ABA Sec-
tion on Administrative Law and

Executive Council Meeting

Regulatory Practice. He offered to
help the Administrative Law Section
with our web site issues and plans.

C. Legislation: Linda Rigot re-
ported that the Glitch Bill became
law and that the Section lobbyists
stopped some APA exemptions such
as one bill which had the Depart-
ment of Revenue doing “guidelines,”
but not rules. She informed the
Council that there is already talk
about an APA bill for next year and
that she understands that Carroll
Webb is already working on a draft.

D. Public Utilities Law Com-
mittee: Floyd Self is filling in for
Karla Olsen-Teasley because Karla
has moved out of state. The Public
Utilities Law Committee had a CLE
on ethics issues. Approximately 50 to
60 people attended. The new Chair
of the committee will be Norman
“Doc” Horton. He will try to get more
regular articles in the newsletter and
present regular CLE’s.

E. Membership: Bill Williams
discussed the draft of the proposed
Membership Pamphlet and Bob
Rhodes noted that John Newton had
brought in some new folks to work on
the pamphlet. John Newton informed
the Council that the Committee had
sent letters to local Bar Associations
offering speakers and articles. One of
the local Bars had taken us up on it
and an article was sent. The pam-
phlet was prepared by Karen Walker.
We currently have 991 members in
the Section.

F. Law School/Student Writ-
ing Liaison: Johnny Burris reported
that this Committee has a pamphlet
and a structure, but it still needs
$1000. Dan Stengle moved that the
Executive Council appropriate $1000
from our budget. After a comment
from Jackie Werndli to the effect that
we needed to appropriate the entire
amount for this project, and not just
the remainder, Dan moved that we
appropriate from our budget the
amount we need to go forth on this
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project. The motion was passed
unanimously. One of the rules of the
writing contest will be that students
can use papers done for class, but will
not be able to do ones that have been
previously published because we
want to be able to publish the win-
ners.

IV. Old Business

Bill Williams reported that Judge
Barfield wrote a letter to the Appel-
late Workload Committee conveying
our report on the Appellate Workload
issues. Charles Stampelos pointed
out that we were the only Section
that gave any input to that Commit-
tee.

V.New Business

A. Dan Stengle addressed the is-
sue of Uniform Rules and exceptions.
He explained that the Governor and
the other Cabinet Officers are ask-
ing agencies to comply with the Uni-
form Rules as soon as possible. The
department of Banking and Finance
had petitioned for exception from the
response time for responses to excep-
tions to recommended orders, but
gave a short notice for the Cabinet
meeting (4 days). That request was
put off. In the future, the Governor’s
office will analyze a request and
make recommendations. It is the
Governor’s office position that agen-
cies must get approval for any vari-
ance from the Uniform Rules of Pro-
cedure. If there are questions, people
can call Theresa Tinker 488-7793 or
Jim Rhay 488-3494. The Section
agreed to at least monitor exceptions
being requested for Uniform Rules of
Procedure so that the Section can
evaluate whether the exceptions re-
quested are in keeping with the phi-
losophy of the Uniform Rules of Pro-
cedure.

B. Dan Stengle reported that he
had been asked by Judge Marguer-
ite Davis to be Chair of the Adminis-
trative Law Sub-committee of the
Appellate Rules Committee.

C. Bob Rhodes discussed the Ad-
ministrative Law Conference, and, in
particular, when would be a good
time to schedule the next one. It
would routinely be scheduled for

next spring. After some discussion,
there was a consensus that this was
one of the best things we do and it
was a very special activity of this
Section. The consensus was that, per-
haps, the fall of 1998 would be a more
appropriate time to have the next
conference so that there would be
more time to gain perspective on is-
sues relating to implementation of
the new APA and the new Uniform
Rules of Procedure.

Johnny Burris suggested that if
we do wait until fall, we might have
some Constitution Revision Commis-
sion issues to include on the program.
Charles Stampelos also suggested
that perhaps we include a section in
the Pat Dore Conference on pet
peeves of Administrative Law Judges
and pet peeves of the Administrative
Law Division of the District Court of
Appeal.

D. Elections: Linda Rigot moved
the slate and by unanimous vote the
following officers were elected for the
1997-98 year:

Chair: Robert M. Rhodes

Chair-Elect: M. Catherine Lannon

Secretary: Dan R. Stengle

Treasurer: Mary F. Smallwood

For the Executive Council posi-
tions, Bob Rhodes moved the slate
and by unanimous vote the following
persons were elected:

Terms expiring in 1998:

Johnny C. Burris

Terms Expiring in 1999:

Ralph A. DeMeo

Patrick L. (Booter) Imhof

Elizabeth W. McArthur

Lisa S. Nelson

Linda M. Rigot

Charles A. Stampelos

W. Davis Watkins

VI. Outgoing Chair Bill Williams
gave his final remarks. He men-
tioned how much he enjoyed being
the Chair and how proud he was of
the Pat Dore Administrative Law
Conference. He noted the hours and
hours of agonizing work on the Uni-
form Rules of Procedure and gave
special praise to Debbie Kearney,
Linda Rigot, and Dan Stengle. He
also gave special praise to Linda
Rigot and Ralph DeMeo for The
Florida BarJournal special issues, to
Linda Rigot for the Administrative
Law Practice Manual, to Charles
Stampelos for the Appellate
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Workload Project, and to all of the
people involved in publications for
the fine publications this Section had,
put out. He was proud of the in-{
creased visibility on legislative is-
sues that this Section has accom-
plished.

VII. The meeting closed with the
remarks of the incoming Chair Bob
Rhodes. Among other things, he en-
couraged us to do ALJ’s biographies,
he looked forward to seeing how the
uniform rules implementation pro-
cess goes, he indicated that he in-
tended to invite Carroll Webb to par-
ticipate with this Section, and he
commented on the constitutional re-
vision process.

VIII. The next meeting will be on
September 12, 1997, in Tallahassee.

FLABAR ONLINE
The Florida Bar’s Website,
can be accessed at
http://www.flabar.org




The Florida Bar Continuing Legal Education Committee
and the Administrative Law Section present

Mediation in the
| Administrative Process

ONE LOCATION:
October 10, 1997
The Florida Bar Annex
650 Apalachee Parkway
Tallahassee

8:30 a.m. - 9:00 a.m.
Late Registration

9:00 a.m. - 9:05 a.m.
Introduction
Michael G. Maida, Tallahassee

9:05 a.m. - 9:50 a.m.
Mediation Overview and Case Law Update
Michael G. Maida, Tallahassee

9:50 a.m. - 10:35 a.m.
A Bench Perspective—Views from a Past ALJ
J. Stephen Menton, Tallahassee

10:35 a.m. — 10:45 a.m.
Break

10:45 a.m. - 11:30 a.m.

Administrative Law Mediation, A Private Sector
Perspective

Douglas P Manson, Tampa

11:30 a.m. - 12:15 p.m.

The Public Service Commission's Approach to
Mediation

Robert Vandiver, Tallahassee

12:156 p.m. - 1:30 p.m.
Lunch (on your own)

Course No.: 7968R

1:30 p.m. - 2:15 p.m.

Great Expectations — Whose Mediation is this
Anyway?

Larry G. McPherson, Jr., Tallahassee

2:15 p.m. —2:30 p.m.
Break

2:30 p.m. - 4:30 p.m.
Mock Mediation with Panel Discussion

CLER PROGRAM

(Maximum Credit: 7.0 hours)
General: 7.0 hours
Ethics: 0.0 hours

CERTIFICATION PROGRAM
(Maximum Credit: 3.5 hours)

Appeliate Practice .......occovvivniiiiicniiiiinns 3.5 hours
City, County & Local Government ..........cccveveeane 2.0 hours
Criminal Trial .....oveceveevereevereeesnsrirenerreeeeese s 1.0 hour

Credit may be applied to more than one of the programs above but
cannot exceed the maximum for any given program. Please keep a
record of credit hours earned. RETURNYOUR COMPLETED CLER
AFFIDAVIT PRIOR TO CLER REPORTING DATE (see Bar News
label). (Rule Regulating The Florida Bar 6-10.5).

ADMINISTRATIVE LAW SECTION
Robert M. Rhodes, Jacksonville — Chair
M. Catherine Lannon, Tallahassee — Chair-elect
Donna E. Blanton, Tallahassee — CLE Chair

CLE COMMITTEE
Deborah Crumbley, Chair
Michael A. Tartaglia, Director, Programs Division

FACULTY & STEERING
COMMITTEE
Michael G. Maida — Program Chair
Douglas P. Manson, Tampa
J. Stephen Menton, Tallahassee
Larry G. McPherson, Jr., Tallahassee
Robert Vandiver, Tallahassee
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REFUND POLICY: Requests for refund or credit toward the purchase of the course book/audiotapes of this program must be
in writing and postmarked no later than two business days following the course presentation. Registration fees are non-transfer-
rable, unless transferred to a colleague registering at the same price paid. A $15 service fee applies to refund requests.

Register me for “Mediation in the Administrative Process” Seminar
(054) TALLAHASSEE, THE FLORIDA BAR ANNEX, (10/10/97)
TO REGISTER OR ORDER TAPES/BOOKS, MAIL THIS FORM TO: The Florida Bar, CLE Programs, 650 Apalachee Parkway,

Tallahassee, FL 32399-2300 with a check in the appropriate amount payable to The Florida Bar or credit card information filled in
below. If you have questions, call 850/561-5831. ON SITE REGISTRATION, ADD $15.00. On-site registration is by check only.

Name Florida Bar #

Address

City/State/Zip
(Jw) Course No.: 7968 R

U Please check here if you have a disability that may require special attention or services. To ensure availability of
appropriate accommodations, attach a general description of your needs. We will contact you for further coordination.

REGISTRATION FEE (check one):

Member of the Administrative Law Section: $95
Non-section member: $110

Full-time law college faculty or full-time law student: $55

Persons attending under the policy of fee waivers: $0
Includes Supreme Court, DCA, Circuit and County Judges, General Masters, Judges of Compensation Claims, Administrative Law Judges,
and full-time legal aid attorneys if directly related to their client practice. (We reserve the right to verify employment.)

METHOD OF PAYMENT (check one):

L cCheck enclosed made payable to The Fiorida Bar

L) Credit Card (Advance registration only!) [1MASTERCARD / [Jvisa
Name on Card: Card No.

Expiration Date: / Signature:
(MO./YR))

cooo

O Enclosed is my separate check in the amount of $20 to join the Administrative Law Section. Membership expires June 30

COURSE BOOK — AUDIOTAPES — RELATED PUBLICATIONS
Private taping of this program is not permitted.

Delivery time is 4 to 6 weeks after October 10, 1997. PRICES BELOW DO NOT INCLUDE TAX.

COURSE BOOK ONLY: Cost $25 plus tax TOTAL $
AUDIOTAPES (includes course book)

Cost: $85 plus tax (section member), $90 plus tax (nonsection member) TOTAL $
RELATED PUBLICATIONS: Call (850)561-5843 to order.

» Florida Administrative Practice (5th Edition) 205H $100 + Tax

Certification/CLER credit is not awarded for the purchase of the course book only.

Please include sales tax unless ordering party is tax-exempt or a nonresident of Florida. If this order is to be purchased by a tax-
exempt organization, the course books or tapes must be mailed to that organization and not to a person. Include tax-exempt
number beside organization's name on the order form.

Recyclable brochure\EQ72597A.pm6
The Florida Bar
BULK RATE
650 Apalachee Parkway U.S. POSTAGE
Tallahassee, FL. 32399-2300 PAID
TALLAHASSEE, FL
Permit No. 43




